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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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FLM COLLISION PARTS, INC., 


Plaintiff, f 
v. 73 Civ. 713 


FORD MOTOR COMPANY and FORD OPINION 
MARKETING CORFCRATICN, : ne 


Defendants. 


an antitrust action under Section 
2(a) of the Clayton Act, as amended ty the Robinson- 
Patman Anticiscrimination Act, 15 U.S.C. § 13(a) (here- 
after referred to as Section 2(a) of the Robinson-Patman 
Act), and Secticns 1 and 2 of the Sherman Act, 15 U.S.C. 
§§ 1 and 2. 


Plaintiff FLYN Collision Parts, Inec., is a 


small company located in Yenkers, New York, and is in 
the business of dealing tn “crash parts" for cars made 
by defendant Ford Notor Company -- i.e., Ford, Mercury 
and Lincoln cars. Crash parts consist of fenders, 
grills, panels, and other parts used to repair a car 
which has been in an accident or needs replacement of 


such parts for some other reason. 


These crash parts are manufactured only by 
Ford Motor Company or by other manufacturers who make 
the parts to Ford's specifications. With certain 
exceptions not here relevant, these crash parts are 
sold by a only to franchised Ford and Lincoln- 
Mercury Gealers. The franchised ES either use 
the crash parts in their own repair work for customers, 
or resell them to independent repair shops. 

The problem in this case arises from the 
circumstances under which Ford grants a so-called 
"wholesale incentive" allowance in the sale of crash 


parts to Ford dealers. Ford grants, cr does not grant, 


y 
the wholesale incentive allowance to the dealers depend- 


ing on the use they make of the particular parts. Ifa 
Gealer uses a part in repair work for a customer, this 
involves a retail sale of the part, and the dealer 
does not obtain a wholesale incentive allowance on 

that part. But if a dealer sells the part to an 
independent repair shop, this involves a whotenéie 
transaction, and the dealer may obtain the wholesale 


incentive allowance on that part. 


Lo7ba 


PLM set itself up to supply Ford crash parts 
to independent repair shops. At first it sought to buy 
directly from Ford, but when this request was refused, 
FLM commenced purchasing crash parts from a Ford dealer 
in Broukiyn to whom FLM was referred by Ford. FLM then 


proceeded to sell crash parts, purchased from the 


Brooklyn dealer, to independent repair shops, mainly 


in Bronx and Westchester counties. 

The wholesale incentive allowance was es- 
tablished by Ford in 1968. Thereafter, until 1972, 
Ford permitted the Brooklyn Ford dealer to receive the 
wholesale allowance on parts sold to FLM, which 
allowance was almost entirely passed on to FLM, thus 
substantially reducing FLM's costs. Commencing in 1972, 
Ford refused to grant the wholesale incentive allowance 
on parts sold to FLM, and restricted the allowance to 
those parts which were sold by franchised Ford dealers 
directly to independent body shops. 

FLM contends in this action that Ford's 


current pricing policies violate Section 2(a) of the 
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Robinson-Patman Act in two regards: First, that Ford, 
by charging one price to a franchised dealer when it 
sells to an independent repair shop, and a higher 
price to a franchised dealer when it sells to FLM, is 
engaging in unlawful price discrimination in its sales 
to the franchised dealers, resulting in injury to FLM 
for which FLM has standing to recover; second, that 
PLM is itself a “purchaser" from Ford -- i.e., an 
"indirect" purchaser -- and as such has standing to 
sue Ford under the Robinson-Patman Act. FILM further 
contends that Ford has violated Section 1 of the Sherman 
Act in combining and conspiring with its franchised 
.dealers to injure FLM competitively. Finally, FLM 
contends that Ford has violated Section 2 of the 
' Sherman Act in that Ford has monopolized or attempted 
to monopolize the wholesale market for Ford crash parts. 
FILM seeks injunctive relief and treble damages. 
: The case has been tried to the Court without 
a jury. This opinion constitutes the Court's findings 
of fact and conclusions of law on the liability phase 
of the case. The record on denness has not been com- 
pleted. A supplemental opinion will be issued on the 


award of damages, including attorneys‘ fees. 
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Surmarv of Conclusions 

The following is a summary of my conclusions. 
I hold that FLM has proved a violation of Section 2(a) 
of the Robinson-Patman Act based upon the first theory 
described above -- that Ford is engaging in unlawful 
price discrimination in sales of crash parts to its 
Gealers, resulting in injury to FLM for which FLM has 
standing to sue. I reject the Rcbinson-Patman claim 
of FLM based on the “indirect purchaser" theory. I 
also reject FLM's claims under both Sections 1 and 2 


ef the Sherman Act. 


Facts 

FLM commenced its business in 1965. The two 
principals of the company are Stephen McKee and John 
Andidero, both of whom had been employed previously by 
Ford dealers in parts operations. FLM‘'s first idea was 
to buy crash parts directly from Ford and sell them en 


independent repair shops. FLM discussed this with a 
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representative of Ford, but was advised that Ford would 
only sell its crash parts to franchised dealers. In 
early 1965 an employee of Ford in New York City by the 
mame of Joe Collura introduced McKee and Andidero to 
Central Lincoln Mercury Corp., located in Brooklyn, New 
York. This led to an arrangement for FLM to buy crash 
parts from Central at 2% over Central's cost. 

At this time there was no wholesale incentive 
allowance available on crash parts to franchised Ford 
dealers. The dealers paid the same price -- "dealer 
price" -- for crash parts whether they used them in 
their own repair shops (i.e., made retail sales) or 


sold them to independent repair shops (made wholesale 


sales). The “dealer price" was the “suggested list" 


or retail price, less 42%. 

It is useful to examine the effects of the 
crash parts price structure as it existed at the time 
FLM cormenced business in 1965 until the advent of the 
wholesale incentive allowance, which was instituted in 
1968. Let us assume the sale by Ford of a crash part 


toa dealer, carrying a suggested list price of $10. 


The dealer would pay the dealer price of $5.80 -- i.e., 
the suggested list price less 42% or $4.20. The Ford 
@ealer could use the part in his own repair operation, 
and would presumably charge the customer the suggested 
list price of $10, thus making a gross profit of $4.20. 
fhe Ford Gealer could also sell the part to an in- 
dependent repair shop. In such a sale the Ford dealer 
would presumably make some markup over the dealer cost 
of $5.80. The inevitable result would be that the Ford 
Zealer and the independent repair shop, both potentially 
competing for the repair business of Ford owners, would 
be incurring different costs for the same type of crash 
part-- the dealer paying $5.80, the repair shop $5.80 plus. 
To return to the situation of FLM, FLM was 
buying parts from Central Lincoln Mercury for 2% over 
dealer price. Using the same $10.00 part as an example, 


FLM would purchase this part for the dealer cost of $5.80 


plus the 2% markup, or a total of $5.92. FLM would be 


competing with franchised Ford dealers for the business 
of the independent repair shops. Although there is 
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no explicit testimony about the price which FLM was 
charging to repair shops in its early years, a reasonable 
inference from the evidence is that this was suggested 
retail price less 25%. Applying this percentage to the 
hypothetical $10.00 part would give the figure of $7.50 
as FLM's price to the repair shops, for a part costing it 
$5.92. 

With respect to FLM's competition with Ford 
dealers for the business of independent repair shops, 
there is no explicit evidence regarding what prices 
the dealers were charging to the independent repair 
shops during this period. However, the reasonable 
inference is that FLM's prices were at about the same 
level as the prices charged by the Ford dealers. In 
any event, FLM was able to compete effectively. 

The business of FLM grew steadity. FLM 
offered certain services to the independent repair 
shops which the franchised Ford dealers generally did not 


provide. FLM would visit repair shops, inspect damaged 


vehicles and advise respecting exactly what parts would 


be needed to make the proper repairs. FLM carried 
sufficient inventory so that it could often fill an 
order the same day it was placed. If FILM did not have 
a part in its own inventory, it would attempt to procure 
the part and deliver it no later than the following day. 
FLM delivereg parts to the repair shops, something 
apparently not done by most of the franchised dealers. 
The following figures show the results of 
FLM's operations commencing with the fiscal year ending 
September 30, 1966 (the first full year of FILM's 
operations) through the fiscal year ending September 30, 
1968. The latter was the last full year prior to the 


advent of the wholesale incentive allowance. 


Piscai 1966 
Sales $245,738.00 
Cost of Parts $201,376.00 
Gross Profit $44,362.00 
Other Expenses (in- 
Cluding officers' 
Salaries of $16,680) $44,256.00 


Net Cperating Profit J 
After Taxes $80.70 
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Fiscal 1967 
Sales 
Cost of Parts 


Gross Profit 


Other Expenses (in- 
cluding officers' 
salaries of $23,520) 


Net Operating Profit 
After Taxes 


Fiscal 1968 
Sales 
Cost of Parts 
Gross Profit 
Other Expenses ue 
Cluding officers’ 


salaries of $26,520) 


Net Operating Loss 
After Taxes 


$337,257.00 
$276,121.00 
$61,136.00 


‘$60,927.00 


$109.00 


$389,987.00 


$66,028.00 


$65,858.00 


~$769.00 


Ford maintained a parts depot at Teterboro, 
New Jersey. Central Lincoln Mercury provided FLM with 
an authorization so that FLM could pick up parts at 
Teterboro. Bills were rendered by Ford to Central, 
who would then segregate the bills relating to the 
FLM purchases from the bills relating to other purchases 


made by Central. In its dealings with Ford, Central was 


identified by a "dealer code number" -- 11283. 


In order to simplify the accounting for the 
FLM purchases, Central requested that a separate code 
number be given by Ford to Central for the parts which 
it purchased for resale to FLM. Ford agreed to this, 
and commencing in late 1968, Ford assigned a second 
code number to Central -- 13430. This code number was 
in the name of Central, but the billing address was the 
address of FLM in Yonkers. 

The wholesale incentive allowance for crash 


parts was instituted in November 1968. At some time 
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prior thereto, the Federal Trade Commission advised 
Ford that the distribution of crash parts to inde- 
pendent repair shops at higher prices than those 
charged to franchised dealers for use in the dealers' 
repair shops violated Section 5 of the Federal Trade 
‘Commission Act. No formal proceedings were instituted. 
The matter was settled when Ford agreed to allow a 
@iscount from dealer's prices for certain classes of 
crash parts when the franchised dealers resold such 
parts for use by independent repair shops. The amount | 


of thiswholesale incentive allowance on crash parts was 


initially set at 20%. It applied to somé, but not all, 


‘erash parts. The record shows that in 1971 there were 
a total of 10,100 kinds of crash parts sold by Ford, 
of which about 4,800 were eligible for a wholesale 
incentive allowance. 

The agreement between Ford and the Federal 
Trade Commission did not expressly provide whether 
or not a wholesale incentive allowance should be allowed 
in the event of sales by a Ford dealer to a party such 
as FLM, acting as middleman between the Ford dealer and 


the independent repair shop. However, it has been 


stipulated that from the inception of the wholesale 
incentive allowance for crash parts until a Ford 


policy change in miad-1971, a franchised Ford dealer 


reselling crash parts to FLM -ras entitled to claim the 


wholesale incentive allowance on such resales. 

In 1968 Ford changed the amount of the discount 
used to reach the basic dealer price from 42% to 40%. 
Thus, after 1968, the basic dealer price on a part whose 
suggested retail price was $10.00 was $6.00 instead of 
$5.80. In January 1970 Ford increased the wholesale 
incentive allowance from 20% to 25% for those crash 
parts to which the allowance applied. 

The wholesale incentive allowance was 
obviously a great benefit to FLM. This is illustrated 
by returning to our example of the $10.00 crash part. 
The price paid by FLM's supplier, Central, was $6.00. 
However, when Central sold this part to FLM, Central 
received a wholesale incentive allowance equal to 25% 
{using the post-January 1970 percentage) of the $6.00 -- 
or $1.50. Thus Central paid only $4.50 for the part. 
Following the institution of the wholesale incentive 
allowance, Central charged FLM a markup of 3% 


os the basic dealer price -- here $6.00. 
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In the example this markup would be 18¢. Thus FLM 


paid Central $4.68. As already noted, it appears 
that the wholesale incentive allowance was granted by 
Ford on only about half the crash parts sold by Ford. 
Obviously, in the example of the $10.00 part, if the 
wholesale incentive allowance were not in effect, FLM 
would pay $6.18. : 

With regard to FLM's resale prices to the 
repair shops, and the resale prices of FLM's su ainsi ie 
the Ford dealers selling directly to the repair shops, 
there is no explicit evidence in the record as to what 
such prices were during the time FLM was receiving 
‘the benefit of the wholesale incentive allowance. The 
Federal Trade Commission had contemplated that, follow- 
ing the institution of the wholesale incentive allowance, 
the Ford dealers would reduce their prices on the covered 
parts to the same level paid by the Ford dealers when these 
dealers sold at retail. In the example of the $10.00 


Part this would be $6.00. The Commissicn contemplated 


that, if the Ford dealer obtained a further wholesale 
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incentive discount when the part was sold to independent 
repair shops, the dealer could afford to resell the part 
to the repair shops at the $6.00 price. 

Apparently there was substantial unwillingness 
on the part of Ford dealers to reduce the prices charged 
to the repair shops to the levels contemplated by the 
Federal Trade Commission. Since the present case does 
not involve a complaint by an independent repair shop 
regarding prices charged by a Ford dealer, this issue 
was not pursued in any depth at the trial. 

The only relevance of this matter to the present 
case is to explain that after the institution of the 
wholesale incentive allowance for crash parts in 1968, 
the prices charged by the Ford dealers, at least in 
FLM's area of competition, ao not appear to have been 
reduced substantially. It appears likewise that FLM 
G@id not reduce its prices substantially, and that the 
principal effect of the wholesale incentive allowance ‘on 
FLM was to increase its profitability. 

The following figures show the profit pictures 
of FLY after the wholesale incentive discount became 
effective. Again, the fiscal years refer to years 


ending September 30. 
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Fiscal 1969 
Sales 
Cost of Parts 
Gross Profit 
Other expenses (in- 


cluding officers' 
salaries and com- 


missions of $39,360) | 


Net Profit After Taxes 


Piscal 1970 
Sales 
Cost of Parts 
Gross Profit 
Other Expenses (in- 
cluding officers' 
Salaries and com- 


missions of $62,700) 


Net Profit After Taxes 


$483,015.00 


$345,112.06 


$137,903.00 


$96,752.00 
$25,418.00 


$620,769.00 


$444,865.00 


$175,904.00 


$141,106.00 
$22,847.00 


(28.68%) 


Fiscal 1971 
Sales 
Cost of Parts 
Gross Profit 
Other Expenses (in- 


Cluding officers’ 
salaries of $83,200) 


“Net Profit After Taxes 


Piscal 1972 
Sales 
Cost of Parts 
Gross Profit 
Other Penenses (in- 
Cluding officers' 


Salaries of $83,200) 


Net Profit After Taxes 


$654,382.00 
$448,264.00 


$206,118.00 
$179,938.00 


$18,699.00 


$736,967.00 


é 
$490,347.00 


"$246,620.00 (33.5%) 


$194,232.00 
$21,091.00 


' : | a 


It should be noted at this point that Ford 
markets a wide variety of spare parts other than crash 
parts. These other parts include spark plugs, filters, 
carburetors, etc., and are marketed under the Ford ° 
brand name and under the brand names "Autolite" and 
"Motorcraft". Wholesale incentive allowances on the 
Spare parts other than crash parts had been instituted 
prior to 1968. 

The Ford witnesses have testified that commenc- 


ing in 1969 Ford found that wholesale incentive allowances 


were running higher than had been estimated. In 1969 
the total wholesale incentive allowances -granted by Ford 


for all types of parts amounted to $45.8 million, of 


which $12.7 million related to crash parts. 
Ford was concerned about possible large-scale 


violations by dealers of Ford's rules regarding the 


wholesale incentive allowance. Ford's rules prohibited, 
among other things, payment of the allowance on parts 
sold by one Ford dealer to another Ford dealer either 


directly or through an intermediary. Ford was concerned 


about the possibility of one Ford dealer obtaining the 
allowance for purported use in wholesale sales, and then 
transferring the parts to another Ford dealer, who would 
sell them at retail. In this, instance, the first. Ford 


dealer would simply be a conduit, and the second Ford 


dealer would be getting the benefit of the allowance 
although not making the wholesale sales which the allowance 
was intended to cover. 

Another “abuse" of the wholesale incentive allow- 
ance, in Ford's view, was the claiming of the allowance by ‘ 
Ford dealers for parts sold to insurance companies in con- 
nection with the repair of cars. Ford regarded these as 
retail sales, ineligible for the allowance. Still another 
abuse was claiming the wholesale incentive allowance on 
parts which had not been purchased from Ford. 

In 1969 Ford selected 37 out of its 6700 dealers 
for audits to determine the validity of the wholesale iis 
centive allowances the selected dealers had claimed. These 
37 dealers were ones with unusually high claims for whole- 
sale incentive allowances. | 

Central Lincoln Mercury, FLM's supplier, was 
one of the dealers audited. hie audit covered not 
only the records of Central, but also the records of 
PLM. FLY consented to such an examination. It is 
conceded by the Ford witnesses that the amount of incor- 
rect wholesale allowance claims involving FLM was 
“minimal” and that this was a "clean audit." The audit 
covered the period from November 1968 through September 


1969. The finding of the audit report dated November 21, 


1969 was that there were total "discrepancies" of 


$2,185.23, of which $1,458.34 related to sales to 
Ford dealers. The balance of the discrepancies related 
to “return sales not deducted." There “ice no dis- 
crepancies arising from sales to insurance companies 
or purchases from outside sources. For some reason, 
the audit report does not disclose the total amount of 
wholesale incentive allowances claimed with regard to 
FLM for the November 1968 - September 1969 period, al- 
though the audit report states that for the period 
Jainecy Geouds May 1969 the total claims were $24,446. 
In any event, the amount cf the discrepancies was con- 
sidered minimal as compared with the total claims. 
Following the completion of the 37 audits, 
Ford made a statistical evaluation in order to estimate 
the overall proportion of improper wholesale allowance 
Claims for all dealers. The estimate was that for the 
period of the audit there were between $1.2 million 
and $2.1 million in improper claims out of a total of 
$44.5 million claims. 


In the fall of 1970 there was a second audit 


of Central and FLU, resulting in an audit report dated 
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November 6, 1970. The audit report stated that the 
wholesale incentive claims "were tested and found to 
be generally accurate, properly supported, and sub- 
mitted in accordance with the provisions of the whole- 
sale parts incentive program." No discrepancies were 
noted. 

During 1970 Ford undertook a reconsideration 
of the jacons parts code number which had been issued 
to Central for use in connection with its sales to FLM. 


The second code number was discontinued as of the end 


of January 1971. Central continued to sell to FLM and 
to obtain the wholesale incentive allowance on sales to 
-PLM until a subsequent time, as will now be described. 


In July 1971 Ford amended its rules regarding 


the wholesale incentive allowance, with the effect that 
a Ford cealer could not obtain the allowance on parts ' 
sold to a party such as FIM. It is this amendment that 

has given rise to the present action. 
| Ford asserts that this change regarding the 


wholesale incentive allowance was the result of three 


considerations. The first of these was the concern 
that a party such as FLM might act as an intermediary 

in transfers of parts between Ford dealers. The second 
consideration was that a Ford dealer selling to a party 
such as FLM was not really performing the "wholesale 
function," but was delegating this function to a middle- 
man such as FLM. The third consideration was that, if 
Ford dealers were allowed to obtain a wholesale incentive 
allowance in selling to a party such as FLM, who was 
acting as a wholesaler, the Ford dealer would not be 
content with the wholesale allowance, but would demand 
an even greater allowance -- a distributor's allowance. 


The only witness at the trial who participated 


in the discussions of these matters within Ford was 


Morris J. Rowlands. He testified that he could recall 
no specific discussion of FLM in connection with the 
amendment of the wholesale incentive allowance rules in 
July 1971. He testified that the discussions were in 
general terms, in order to arrive at a consistent overall 
policy applicable to all types of spare parts, including 


but not limited to crash parts. 


Certain facts should be noted with respect 
to the three considerations described above. As to 
the first, there was not the slightest indication that 
FLM was either actually or potentially the kind of 
intermediary between Ford dealers which Ford was con- 
cerned about. It is undisputed that FLM, aside from 
an occasional sale to a Ford dealer in an emergency, 
sold its crash parts entirely to independent repair 
shops. The "discrepancies" found in the 1969 audit 
were minimal, and in the 1970 audit were nonexistent. 

As to the second consideration ~- Ford's 
alleged Gesire to grant the wholesale incentive 


allowance only where Ford dealers are performing what 


Ford considers to be the "wholesale function" -- this 


raises a question of law, to be discussed hereafter, 
as to whether Ford is legally entitled to use the 
wholesale incentive allowance in such a way as to 
insure that a Ford dealer sells directly to a retailer 
rather than selling indirectly throu,,h a party such as 
FLM. 

As to the third consideration -- Ford's fear 


that Ford deulers selling to wholesalers would claim a 


distributor's allowance -- Ford admits that, whatever 
this problem may have been, it related in no way to 
crash parts or to FLM. Ford's evidence is that it 
was concerned in this regard abo.;* Autolite and 
Motorcraft, where one channel of distribution 
involved distributors. Ford allegedly believed that 
if Ford dealers were encouraged to compete with the 
distributors in marketing Autolite and Motorcraft parts 
to wholesalers, then the Ford dealers would claim a 
Gistributor's allowance. Thus Ford was not willing to 
grant any incentive at all to Ford dealers in order tc 
encourage them to sell these parts to wholesalers. 
Ford contends that, although this problem 


did not relate directly to FLM or to crash parts, Ford 


desired to have a uniform policy for the wholesale in- 


centive allowance applicable to all types of parts, 
rather than to have one policy for crash parts and a 
different policy for Autolite and Motorcraft parts. 

I must note -here that, even as to the Autolite 
and Motorcraft parts, there is no showing that any Ford 
dealers were in fact demanding distributors' allowances 


for sales of spare parts to wholesalers. 


In any event, as already described, Ford's 
rules were chanced in July 1971 to provide chat a Ford 
Gealer could obtain the wholesale incentive allowance 
on parts which were sold directly to independent repair 
shops, but could not obtain the allowance for parts sold 
to parties such as FLM, who would resell them to the in- 
dependent shops. 

Although Ford denies that this change of 
policy was specifically directed to FLM, it should be 
noted that there was no other company besides FLM who 
had successfully established a business of acting as 
middleman between Ford dealers and independent repair 
shops in the sale of crash parts. 

Apparently because of some administrative 
error on the part of Ford, the July 1971 change of 
policy was not immediately enforced with regard to 
Sales. by Central to FL“. Central continued to sell 
crash parts to FLM and to receive wholesale incentive 
allowances on such sales. 

In July 1972 the business of Central Lincoln 
Mercury was taken over by Atlas Lincoln-Mercury. It 


was agreed between Atlas and FLM that Atlas would make 


sales to FLM in the same way that Central had done. 
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-At some point in the summer or fall of 1972 
Ford awoke to the fact that Atlas was still claiming 
and receiving wholesale incentive allowances on sales 
of parts to FLM, contrary to Ford's current policy. 
Ford approached Atlas and proposed to charge back some 
$24,000.00 in wholesale incentive allowances which had 
been paid to Atlas. Atlas argued that FLM was a valuable 
wholesale account and urged that the wholesale incentive 
allowance should be continued with respect to sales to 


o 


FLM. Atlas particularly resisted any charge-back of 


allowances already paid. These discussions between Ford 


and Atlas occurred in late October 1972. ms 


During this controversy, Atlas held up certain 


payments of wholesale incentive allowances to FLM. As a 
result, FLi held up certain payments which were due to 


Atlas. Apparently at some point the Ford depot at 


Teterboro, New Jersey refused to deliver parts to FLM 
for the account of Atlas. 
FLM's attorney approached Ford requesting the 


continuation of the wholesale incentive allowance on 


sales to FL! and also complaining about the refusal 


of the Teterboro depot to deliver parts to FLM. Ford 
advised FLM's attorney that it would not negotiate 
directly with a representative of FLM, but would 
negotiate only with its dealer. 

The upshot of these events was as follows. 
Ford persisted in its refusal to allow the wholesale 
incentive allowance on parts sold by Atlas, or any 
other dealer, to FLM. Ford withdrew its claim of 


charge-back against Atlas. The business relationship 


5 
between Atlas and FLM was terminated. All this oc- 


curred by the end of November 1972. 

Subsequently FLM has purchased crash parts 
from certain Ford dealers without getting the benefit 
of the wholesale incentive allowance. Commencing in 
November 1972 FLM purchased parts from Thomas Motors 
and Perkview Lincoln-Nercury, both of Yonkers, New 
York. FLY paid Thomas and Parkview 5% over dealer 
cost. FLM dealt with Thomas Motors until June of 1973, 
when a new owner of that agency terminated the account. 
It appears that FLYNN continues to purchase parts from 


Parkview Lincoln-Mercury to the present time. 


In June 1973 FLM commenced purchasing parts 
from Pleasantville Ford of Pleasantville, New ea 
Again, FLY pays Pleasantville 5% over dealer cost. 

FLM continues to deal with Pleasantville to the 
present time. 

With respect to parts which FLM has purchased 
from Thomas Motors, Parkview Lincoln-Mercury and 
Pleasantville Ford, FLM has resold these parts to 
independent repair shops for 25% off the suggested 
list or retail price. 


The withdrawal of the wholesale incentive 


allowance had a detrimental effect on FLM's profit- 


ability. The financial results for the fiscal year 
‘ending September 30, 1973 were as follows: 
Fiscal 1973 
Sales $798,947.00 
Cost of Parts $684,758.00 
Gross Profit $114,189.00 (14.3%) 
Other Expenses (in- 
Cluding officers' 
salaries of 


$82,860.00) $199,896.00 


Net Loss ($85,707.00) 


As of November 1, 1973, the salaries of the two officers 
were reduced from $800.00 per week each to $600.00 per 
week each. Contributions to pension funds were suspended. 

. At the time of the trial the final figures of 
FLM for fiscal 1974 were not available. However, it was 
estimated that sales for fiscal 1974 were approximately 
$694,000.00. The fiscal 1974 sales were down approximately 
$100,000.00 from the fiscal 1973 level. It was estimated 
that, at the end of fiscal 1974, FLM would have a deficit 
in re earnec surplus account amounting to $18,607.00, 
after a $20,000.00 income tax refund. This contrasts with 
an earned surplus of $81,913.00 as of September 30, 1972. 

FLM is suffering from a shortage of working 

capital which has restricted its ability to purchase 
inventory and equipment. With regard to price com- 
petition with Ford dealers for the business of repair 
shops, FL’ is generally charging the repair shops the 
suggested retail price less 25%. McKee of FLM has testi- 
fied, albeit in a general way, that FLM is experiencing 
price competition from some Ford dealers which FLM cannot 
afford to meet. 


I tind that FLM has suffered impairment of its 


ability to compete effectively in the wholesale market 


of Ford crash parts. : 


FLM has sought to prove that Ford's withdrawal 
of the wholesale incentive allowance resulted at least 
in part from complaints from Ford dealers competing with 
FLM and a Gesire by Ford to protect such dealers. There 
is no sufficient proof to support this point. However, 
it is clear that Ford understood in general that its 


@iscontinuance of the wholesale incentive allowance 


on crash parts sold to parties such as FLM would 


substantially impair the ability of such parties to 
participate in the distribution of Ford parts in 
competition with the regular Ford dealers. Also 
I cannot believe that the Ford personnel responsible 
for the change of policy respecting the wholesale 
. incentive allowance did not have FLM specifically in 
mind as a shining example of the type of successful 


middleman Ford was attempting to discourage. 
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Conclusions of Law 


Robinscn-Patman Act 


15 U.S.C. 


Section 2(a) of the Robinson-Patman Act, 
§ 13(a), provides in pertinent part: 


(a) It shall be unlawful for any 
person engaged in commerce, in the 
course of such commerce, either di- 
rectly or indirectly, to discriminate 
in price between different purchasers 
of commodities of like grade and 
quality, where either or any of the 
purchasers involved in such discrimination 
are in commerce, where such commodities 
are sold for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia or 
any insular possession or other place under 
the jurisciction of the United States, 
and where the effect of such discrimin- 
ation may be substantially to lessen 
competition or tend to create a monopoly 
in any line of commerce, or to injur<, 
destroy, or prevent competition with 
any person who either grants or know- 
ingly receives the benefit of such dis- 
crimination, or with customers of either 
of them: . . ." 


It is not disputed that, since November 1972, 


Ford has charged to Ford dealers who sell to FLM a 


higher price than Ford charges for the same crash 


parts when a Ford dealer sells directly to an independ- 


ent body shop. Putting aside for the moment the 


question of the purpose of Ford's price differentials, 


it would appear at least that the basic elements of a 


Section 2(a) violation are made out. Ford charges 


° 


@ifferent prices to different purchasers ~- Ford dealers 
for the same crash parts. 

Ford asserts two defenses to the Robinson- 
Patman Act claim: First, that FLM has no standing to 
assert such a claim, since FLM is not a purchaser from 
Ford; second, that Ford's price differentials are not 
prohibited by Section 2(a) since they involve "functional 


@Giscounts." 


a. The Standing of FLY to Sue 


For its argument against FLM's standing to 


sue, Ford relies upon dicta in a line of cases commenc- 

ing with Klein v. Lionel Cors., 237 F.2d 13 (3rd Cir. 1956). 
The opinion of the Third Circuit contains the statement 

(pp. 14-15): 


"The cecisions of many cases have 
erystalized the rule that an individual 
can have no cause of action under 
Section 2(a) of the Clayton Act unless 
he is an actual purchaser from the person 
charged with the discrimination." (footnote omitted) 


This statement was cited with approval in dicta in 
Baim & Blank, Inc. v. Philco Corp., 148 F.Supp. 541, 543 


(E.D.N.Y. 1957); Bolick-Gillman Co. v. Continental 
154 
Baking Co., 206 F.Supp. 15],/(D. Nev. 1961); United 


Co. : 168 
Banana/v. United Fruit Co., 245 F.Supp. 161/(D. Conn. 


1965). 
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For reasons to be described hereafter, I am 
not at all certain that the Third Circuit intended to 
lay down any rule about standing under Section 2(a) as 
sweeping as the literal language of the dictum might 
indicate. In any event, I have concluded that any such 
rule is contrary to the intention of Congress as ex- 
pressed in the Robinson-Patman and Clayton Acts. 

Although Section 2(a) defines the conduct 
which is illegal, it does not explicitly deal with 
the question of what parties do or do not have standing 
to sue for violations. The statutory provision expressly 
dealing with the question of standing is Section 4 


of the Clayton Act, 15 U.S.C. § 15, which provides: 
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"Any person who shall be injured 

in his business or property by reason 
of anything forbidden in the antitrust 
laws may sve therefor in any district 
court of the United States in the 
Gistrict in which the defendant resides 
or is found or has an agent, without 

" Yespect to the amount in controversy, 
and shail recover threefold the damages 
by him sustained, and the cost of suit, 
including a reasonable attorney's fee." 


- 


« 


On its face, Section 4 of the Clayton Act 
would appear to be broad enough to provide for a 
civil action by any party who could make out a factual 
case of injury to his "business or property" by reason 
of any violation of the antitrust law. However, the 
courts have taken the view that Congress did not in- 
tend to confer such broad standing. See Calderone 
EnterDrises Corp. v. United Artists Theatre Circuit, 
anc., 454 F.2@ 1292 (24 ore denied, 406 U.S. 
930 (1972) ("target area" doctrine applied in Sherman 
Act case). 
In dealing with the standing problem in the 


present case, the most compelling consideration is 


presented by the implications of Section 2(a) of the 


Robinson-Patman Act, indicating the intention of 


Congress as to the ambit of the statute's protection. 
I refer to the language of Section 2(a), which prohibits 
price discrimination between purchasers, 

"...where the effect of such dis- 

crimination may be ... to injure, 

destroy, or prevent competition 

with any person who either grants 

or knowingly receives the benefit 

of such discrimination, or with 

customers of either of them: ..." 

Although the forbidden conduct under Section 
2(a) is discrimination "between different purchasers," 
the language quoted above expressly recognizes that the 
competitive effects of such injury resulting from the 
@Giscrimination may reach beyond the purchasers them- 
selves. The statute, as quoted above, applies 
where competition is prevented (1) with a person who 
grants the discriminatory price, (2) a customer of the 
person who grants a discriminatory price, (3) a person 
who knowingly receives the benefit of a discriminatory 


price, or (4) a customer of a person who knowingly 


receives the benefit of a discriminatory price. 


Considering this language in concrete terms, 
let us assume that a manufacturer (M) sells to two 
wholesalers (WA and WB). WA resells to a retailer 
(RA), and WB resells to a retailer (RB). M dis- 
criminates in price in favor of WA. This benefit is 
passed on to RA. RB is injured in its competition 
with RA. 

Applying Section 2(a) to this situation, 
there would appear to be a violation of the statute, 
because M has discriminated in price between two 
purchasers, WA and WB, and because this discrimination 
has injured competition by RB with a customer (RA) 

‘of one who has received the benefit of the dis- 
crimination (WA). 

It would seem to be perfectly clear that 
Congress intended in Section 2(a) to confer protection 
upon those parties who are injured in their competi- 
tion with the types of beneficiaries of the discrimin- 
ation described in the atetate, There is 
no doubt that such protected parties have standing 


under Section 2(a) to sue the party guilty of the dis- 


crimination. In our example, this would mean that RB 
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would have the right to sue M, as well perhaps as WA 
and RA, if the latter parties had knowingly received 
benefit of the discriminaticn. This would be 
true even though RB is not a purchaser from M. 

In Perkins v. Standard Oil Co. of California, 
395 U.S. 642 (1969), plaintiff Perkins purchased gaso- 
line and oil from Standard. Sevking was both a whole- 
saler, and a retailer through his own Perkins stations. 
Standard also sold to Signal, who resold to Signal's 
subsidiary Western Hyway, who in turn sold to Western's 


subsidiary, Regal. Standard's prices to Signal were 


lower than its prices to Perkins, and the benefit of the 


discrimination was passed on to Regal. Regal operated 
service stations which were able to undersell Perkins' 
service stations. The Supreme Court held that Perkins 
had a valid claim for this competitive injury. The 
Court noted (p. 647): 

“Here, Perkins' injuries resulted 

in part from impaired competition 

with a customer (Regal) of a customer 


(Western Hywav) of the favored pur- 
chaser (Signal)." 


The Court went on to state (p. 648): 


"Here Standard discriminated in 

price between Perkins and Signal, 

and there was evidence from which 

the jury coulé conclude that Perkins 
was harmed competitively when Signal's 

price advantage was passed on to 
-Perkins' retail competitor Reyal. 

These facts are sufficient to give 

rise to recoverabie damages under the 

Robinson-Patman Act. 


"Before an injured party can re- 
cover damages under the Act, he must, 
of course, be able to show a causal 
connection between the price dis- 
crimination in violation of the Act 
and the injury suffered. This is true 
regardless of the ‘level’ in the chain 
of distribution on which the injury 
occurs.” 


Bee also F.7.C, Vv. Sun O11) Co., 3710.8. $05, 514 (1963). 


The Perkins case Goes not, of course, expressly 
deal with the question of the standing of a non-purchaser 
to sue under Section 2(a) for competitive injury result- 
ing from discrimination practiced upon a party fartner 
up the line of distribution. The plaintiff beabeeician 
case was a purchaser from Standard. However, the 
decision makes it oleae that Section 2(a) is to bé 
construed as covering competitive injuries at levels 


of distribution beyond the level of the purchasers from 
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the defendant. The basic test enunciated by the Court 
for recovery of damages by an injured party was that he 
must "be able to show a causal connection between the 
price discrimination in violation of the Act and the rT 
injury suffered" (Id. at 648). 

In my view, the Perkins decision is entirely 
inconsistent with the view that parties having standing 
to sue under Section 2(a) are limited to purchasers from 
the defendant. 

I now return to the line of cases commencing 


with Klein v. Lionel Corc., 237 F.2d 13 (3rd Cir. 1955), 


referred to earlier. The plaintiff in Klein was a re- 


tailer selling Lionel electric trains. Plaintiff 
purchased trains from wholesalers at suggested retail 


price less 40%. These wholesalers purchased from Lionel 


at suggested retail price less 52%. Lionel sold its 
trains directly, not only to wholesalers, but also to 

chain stores and mail order houses. Lionel charged the 
same price to the hic stores ard mail order houses as 


it did to the wholesalers. Flaintiff sued, claiming 


that he was in competition with the chain stores and the 


mail order houses and that under Section 2(a), he should 
have been able to obtain his trains at the same prices 
as were charged to these chain stores and mail order 
houses. District Judge Rodney dismissed the complaint 
ona motion for summary judgment, on the ground that 
there had been no price discrimination by Lionel in its 
sales to its purchasers. Judge Rodney expressly left 
open the question of whether a retailer would have 
standing to sue for injury he sustained in the event 


there was discrimination practiced against his whole- 


Saler. Xiein v. Licnel Coro., 138 F, Supp. 560, 564 (D. Del.195 
eee ne 


The Court of Appeals for the Third Circuct 
affirmed. However, the opinion of the court of 
appeals did not limit its discussion to the precise 
problem at hand, as Judge Rodney had carefully done. 
The Court of Appeals stated (237 F.2a at 14-15); 


"The decisions of many cases 
have crystallized the rule that 
an individual can have no cause 
of action under Section 2(a) of 
the Clayton Act unless he is an 
actual purchaser from the person 
charged with the discrimination. 
In Shaw's, Inc., v. Wilson-Jones 
Co., 3 Cir., 1939, 105 F.24 gai, 
333, we stated: ‘The discrimin- 
ation in price referred to must 
be practiced "between different 
purchasers". Therefore at least 
two purchases must have taken 
Place. The-term purchasers means 


simply one who purchases, a buyer, 
a vendee.' Klein did purchase 
Lionel products, but not from Lio- 
nel. It follows that the necessary 
requisite of two purchasers from 

* the same vencor is not met and 
Klein therefore can claim no pro- 
tection under the Act as a direct 
purchaser." (footnote omitted) 


I should note that the cases cited by the 
court of appeals in Klein in support of its dictrm 


about standing do not in fact support the proposition. - 


Moreover, in my view the dictum in Klein is contrary 


to the clear meaning of Section 2(a), and cannot be 
the implications of 

£ollowed in view of/the Supreme Court decision in 

Perkirs ¥. Standard O11 Co. of California, 395 U.S. 

642 (1969). 

It is necessary at this point to examine the 
nature of the competitive injury suffered by FLM and to 
determine whether it is within the purview of Section 
2(a). In the hypothetical example given above, the 
competitive injury occurred between RA and RB, who were 


both retailers. Both were on the same "functional level 


of distribution." It is fairly easy to conceive of 
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competitive injuries on the same functional level of 
@istribution -- i.e., wholesalers vis-a-vis whole- 
salers, or retailers vis-a-vis retailers -- as coming 
within the purview of Section 2(a). : 

There is a distinction between such a situ- 
ation and the present case which must be noted. Let 
us consider that in the tresent case M is Ford, WA is 
a Ford dealer selling directly to an independent repair 
shop, and RA is this independent repair shop. WB is a 
Ford dealer selling to FIM, who stands between that 
Ford cealer and the independent body shop (RB) who is 
the customer of FLM. FLM claims to be harmed because 
Ford has Giscriminated in price between WA and WB, 
charging a higher price to WB, who sells to FLM. But 
FLM is not complainin, about being at a competitive 
disadvantage with another FLM-type middleman. Because 


of the relatively low markup it has been able to 


negotiate with WB, and because FLM has been able to 


offer superic. services to certain independent repair 
shops, FLY has been able to compete with Ford dealers 


such as WA, 


Is FLM an the same functional level of 
distribution as ze party it is competing with -- WA? 
In one sense it :s, in that FL' competes with WA for 
the busivess of = he independent repair shops. But in 
another sense FL! is not on the same functional levei 
with WA, because FLM is twice removed in the chain of 
sales from Ford. foreover, FLMN is not seeking to have 
its purchase prices equalized with the purchase price of 
WA. It is only seeking to have the purchase price of 
WB equalized with that of WA. 

The question is whether Section 2(a) protects, 
among other thirnzss, the type of competition engaged in 
by FLM, which is with parties not pre -isely on the same 
functional level of distribution. in F.T.C. v. Feed 
Meyer, Inc., 390 U.S. 341 (1968), a case under Section 
2(a@) involving premotional allowances, the Supreme Court 


held, on the facts of that case, that the competitive 


injury contemplated by Section 2(d) was that occurring 


on the same functional level of distribution. However, 
the Court noted that no such limitativn is made in 


Section 2(a). The Court stated (pp. 356-57): 
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"we noted in FIC vi Sun O11 Co. , 
371. U.S. $05. (1963), that when 
Congress wished to expand the 
meaning of competition to include 
more than resellers operating on 
the same functional level, it knew 
how to co so in unmistakable terms. 
Z€ did so in § 2(a) Gf the Act by 
prohibiting price discrimination 
which may ‘injure, destroy or 
prevent competition with any 
person who either grants or know- 
ingly receives the benefit of such 
Giscrimination, or with customers 
of either of then.'” 


I hold that the type of competition engaged 
in by FLM with Ford dealers is within the protection 
of Zia). | 

I alluded easlier to the "target area" doctrine 
enunciated in such cases as Calderone Enterprises Corp. 
Vv. United Artists Theatre Circuit, Inc., 454 F.2d 1292 

L371), 

(20 Cir./ cert. Cenied, 406 U.S. 930 (1972). The target 
area doctrine has been applied in a case which involved, 
in part, the Robinson-Patman Act. Billy Baxter, Inc. v. 
Coca-Cois Coroany, 431 F.¢a 182 (20 Cir. 1970); cert. 
Genied, 401 U.S. 923 (1971). 

Applying the “target area" test to the present 


case, it would seem to be clear that FLM is within the 


target area of the allesed wrongful price discrimination 
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practiced by Ford. The purpose of Ford's change cf 
policy regarding the wholesale incentive allowance was 
to withdraw this price benefit from Ford dealers who 
s0ld to middlemen such as FLM. It was the obvious 
desire of Ford to cut the middleman out of the channel 
of distribution, and have the Ford dealers sell directly 
to the independent body shops. As Ford has candidly 
admitted in its Trial Memorandum filed in this action, 
FLM "is neither needed nor desired" in the distribution 
of Ford crash parts (p. 35). 

I conclude therefore that FLM has Standing to 
sue Ford claiming (1) that Ford deceininates in the 
price of crash parts in favor of Ford dealers who 
sell directly to independent body shops and against any 
Ford dealer who sells to FLM, and (2) that FLM is harmed 
by this discrimination in its attempt to compete with 


Ford dealers for the business of the independent repair 


shops. 


FLM has urged, as alternative grounds for 
its standing under Section 2(a), the application of 
the so-called "indirect purchaser" doctrine, or the 
somewhat related doctrine of F.T.C. v. Fred Meyer, Inc., 
390 U.S. 341 (1968). % have concluded that neither of 
these theories is applicable to the present case. 

The indirect purchaser doctrine has been 
developed to cover situations where a defendan* has 


de facto control over the purchase price paid for 


goods by parties more than one step removed from the 


defencant in the line of distribution. The basic idea 
is that if such a defendant in some way controls the 
prices to such customers by means of suggested price 
lists or otherwise, they become "indirect purchasers” 
from the defendant within the ee of § 2 fa). 
Americen tevs Co, v. F.7.C.,; 300 P.2d 104 (24 CIF.) , 
cert. denied, 371 U.S. 824 (1962); Purolator Products, 
ants, 63 Fit. 8, 32 (1964), aff'd, 352 F.2d 874 

(7h Cir.) 1965), cert. denied, 389 U.S. 1045 (1968); 
Kraft-Phenix Cheese Corn., 25 F.T.C. 537 (1937):. Cf. 


FotsC, V. Fred Never, Inc,, 396 U.S. 361 (1968). 


FLM argues that Ford "controls" the prices 
charged by a Ford dealer selling to FLM, so that the 


indirect purchaser doctrine applies. It is true that 


a Ford cealer is not likely to charge FLM less than 


what Ford has charged to the dealer. i!owever, this is 
not the type of "control" which brings into play the 
indirect purchaser doctrine. Otherwise the doctrine 
would apply to every resale of goods. The crucial 
point in the present case is that Ford has never sought 
to sugges* or influence in any way the markup charged 
‘by a Ford dealer to FLM. This is strictly a matter of 
negotiation between tiie Ford dealer and FLM. There is 
no "suggested" price to FLM, as there is in the usual 
case involving the indirect purchaser doctrine. 
‘ 

American News Co. v. P.T.C., supra; Purolator Products, 
inc., supra; Chamoion Soark Plug Co., 50 F.T.C. 30, 44-45 
(1953); Dentists Suoplv Co. of New tOrk, 37 FTC. 345 
(1943). 

Moreover, it would ke wholly inappropriate to 
apply the indirect purchaser doctrine in the present 


case, because FL‘ is not seeking, nor would there be 


. 


any grounds for the court to require, an equalization 
of prices paid by FLM vis-a-vis competing Ford dealers. 

I also conclude that F.T.C. v. Fred Meyer, 
Inc., 390 U.S. 341 (1968), is not directly applicable 
to the present case. There the Supreme Court held 
that, in order to carry out the purposes of Section 
2(d), a small retailer purchasing through a wholesaler 
should be considered to be a "customer" within the 
meaning of that section. The Court held that such a 
retailer was entitled to equal promotional allowances 
“ith a large direct-buying retailer. The Court 
emphasized that both retailers were on the same functional 
level of distribution. 

The present case is distinguishable in an 


essential respect. The Fred Meyer doctrine was in- 


tendec to equalize the position of the parties found 


by the Court to be customers. However, in the present 
case, as already noted in my discussion of the indirect 
purchaser doctrine, FLM is not seeking to obtain, nor 

could it properly be permitted to obtain, equalization 


of its prices with the prices paid by the Ford dealers. 
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(b) The Functional Discount Defense 
Given the fact that I have limited FLM's 


Robinson-Patman Act case to a claim for discrimination 


between Ford dealers, Ford has asserted only one defense 
7 


on the merits. This defense is that Ford's price dif- 
ferentials to the dealers constitute permissible func- 
tional discounts. 

Ford starts with the proposition that it is 
legal to charge a Ford deaier acting as a wholesaler 
less than a Ford dealer acting as a retailer. This is, 
of course, the basic price differentiation created by 
the wholesale incentive allowance for crash parts as 
it was originally promulgated in 1968. 

Ford goes on to argue that, as the grantor 
of the wholesale incentive allowance, it has the legal 
right to define what the "wholesale function" is, and 
to define this function as referring only to direct 
sales by Ford dealers to independent repair shops, as 
distinct from indirect sales through an entity such as 


FLM. Ford's view is that when a dealer sells to FLM, 


it is not performing the wholesale function itself, but 


is merely delegating that function to FLM. Ford contends 
that it can validly withhold the wholesale incentive 
allowance as to any dealer who thus fails to directly 
perform the wholesale function. 

I have concluded that Ford's notion of the 
extent of its powers with respect to functional dis- 
counts is contrary to Section 2(a) of the Robinson- 
Patman Act. Feri undoubtedly has the right to charge 
a Gifferent (lower) price for a crash part to a Ford 
dealer when that dealer resells the part at wholesale, 
than Ford charges for the part when the dealer resells 
at retail. This is a standard functional 
discount, where a supplier charges different prices to 
purchasers at different functional levels of distribu- 
tion, and where the hicher price is charged to the 
purchaser at the level farther from the supplier in the 
chain of distribution -~ i.e., the retailer is charged 
more than the wholesaler. This is a standard business 


practice and has been sanctioned by the legal authorities. 


However, the situation is sharply different 


with respect to Ford's atzempt to delineate the ap- 


plicability of the wholesale incentive allowance in 
such a way as to deny the allowance when parts are sold 
to FL‘, by charging a higher price to a dealer when 

it sells to FL“ than Ford charges to a dealer when it 
sells directly to the independent repair shop. The 
pricing differential here is not between purchasers 

at different functional levels of distribution. Viewed 
realistically, the Ford dealer selling to FLM is on the 
same functional level as the Ford dealer selling to 

the independent repair shop. Both of these Ford dealers 
are in practical fact selling at the wholesale level, 
although one wholesales directly to indepencent repair 
shops and the other wholesales indirectly through FLM. 
At least it is clear beyond question that the Ford 
Gealer which sells to FLM is not retailing the parts. 
But the prices which such a dealer must pay Ford for 
parts resold to FL’ are the same prices as a dealer 


Pays to Ford when he retails the parts. 


Om a se 
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"s Basically Ford's policy respecting the whole- 
sale incentive allowance amounts to discrimination in 
prices charged to purchasers at the same functional level 
of distributicr (the wholesale level) with the purpose 
ana effect of limiting or inhibiting the type of resale 
trade engaged in by these purchasers. This is not valid 
functional discounting. 

Neither the Robinson-Patman Act nor the original 
Section 2 of the Clayton Act, 38 Stat. 730 (1914), makes 
any express reference to functional discounts. However, 
in a case arising under Clayton Act § 2, the Second Citcust 
approved in dictum the practice of charging different 
prices to wholesalers and retailers pee ded of no adverse 

effect on competition. Mennan Co. v. F.T.C., 288 Fed. 774, 
781 (2d Cir.), cert. denied, 262 U.S. 759 (1923). 

When the 1936 amendments to Section 2 of the 
Clayton Act were being considered, provisions about 
functional discounts were proposed in both the Senate 


and the Hous:. The proposal in the Senate was as follows: 


"Provided, That nothing herein 
containcc shall prevenc differentials 
in prices as between purchasers depend- 
ing solely upon whether they purchase 
as factors, or wholesalers, or retailers, 
or consumers, or for use in further manu- 
facture ...." 80 Cong. Rec. 6428 (1936). 
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The prorosal in the House was: 


"That nothing herein contained shall 
prevent or require differentials as be- 
tween purchasers depending solely upon 
whether they purchase for resale to whole- 
salers, to retailers, or to consumers, or 
for use in further manufacture; for the 
Purpose of such classification of customers 
as wholesalers or jobbers, or retailers, the 

- Character of the selling of the purchaser 
and not the buying shall determine the 
classification, and any purchaser who, 
Girectly or indirectly, through a sub- 
sSidiary or affiliated concern or broker, 
Goes both a wholesale and retail business 
shall, irrespective of quantity purchased, 
be classified (1) as a wholesaler on pur- 
chases for sale to retail dealers only, not 
owned or controlled, directly or indirectly, 
by the purchaser; and (2) as a retailer on 
purchases for sale to consumers." H.R. Rer. 
No. 2287, 74th Cong., 2d Sess. 1-2 (1936). 


However, reference to functional discounts 


was entirely omitted from the Robinson-Patman Act as 


finally passed. This omission was apparently the result 
of farm opposition, based on the fear of disadvantages 
to farmers' cooperatives. 80 Cong. Rec. 8113, 8139 


(1936). 
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The Congressional refusal to enact. an express 
sanction for functional discounts has not been inter- 
preted as indicating an intent to absolutely prohibit 
such discounts. It is assumed that Congress intended 
functional discounts to be judged under the general 
provisions of the statute in the same way as other 
pricing cifferentials, without any special treatment. 
Shnicerman, "The Tyranny of Labels" -- A Study of 
Functicnal Discounts Under the Robinson-Patman Act, 

60 Harv. L. Rev. 571 (1947); Kelley, Functional Dis- 
counts Under the Robinson-Patman Act, 40 Calif. L. Rev. 


526 (1952); Rowe, Price Discrimination Under the Robinson- 


Patman Act, 173 (1962). 


The basic test for the validity of a functional 


discount is whether there is an injury to competition. 
The Revetext states (Ibid.): 


"The nature of the competition between 
the customers paying the higher and the 
lower prices is the key to the legality 
of ‘functional discounts’ or trade 
price differentials under the Robinson- 
Patman Act." 


In general, it is accepted both from an 
economic and a legal standpoint, that a valid functional 
discount is one where the lower price is charged to the 
functional level nearer to the supplier, and the higher 
price is charged to the functional level farther from 


the supplier -- i.e., where distributors pay less than 


wholesalers, and wholesalers pay less than retailers. 


The Rot©®text describes it as follows (Id. at 174): 


“In practice, the competitive effects 
requirement permits a supplier to 

quote different prices between dif- 

ferent distributor classes -- so long 

as those who are higher up (nearer the 
supplier) or the distribution tadder 

pay less than those who are further 

Gown (nearer the consumer). Put another 
way, wholesalers or jobbers (or their 
equivalent) may receive greater discounts 
or lower prices than retailers or dealers -- 
so long as the wholesalers or jobbers sell 
only to retailers or dealers but not to 
consumers in competition with the retailers 
paying more." 


This is basically the view taken by the Federal Trade Com- 
mission, as expressed in Doubleday and Co., Inc., 52 F.T.C. 
169, 207-208 (1955), and General Foods Corp., S52 F.T.C. 

798 (1956). In General Foods the Commission stated 


(Id. at 824): 
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"While the Robinson-Patman Act does 
not mention functional pricing, it was 
written nevertheless against the back- 
ground of the distribution system then 

in effect. As pointed out by responden 
a seller is not forbidden to sell at dif- 
ferent prices to buyers in different 
functional classes and orders have been 
issued permitting lower prices to one 
functional class as against another, 
provided that injury to commerce as 
contemplated in the law does not result." 


However, I hold that neitner the statute nor 
the authorities interpreting it-sanction the price dif- 
ferentials of Ford complained about by PLM. As described 
earlier, Ford is discriminating in biel between Ford | 
dealers who are operating at the same functional level 
of distribution. Ford does this for the specific purpose 


of inhibiting sales to middlemen such as FLM and for the 


purpose of discouraging such middlemen from competing 


in the distribution of crash parts. 


Ford contends that it should not be compelled 


to make provision in its distribution system for what it 


regarcs as a superfluous intermediary such as FLM. Ford 


contends that it should not be required to give a whole- 


sale incentive allowance to a Fora dealer who fails to 


perform a "wholesale function" and merely delegates this 
€ 


responsibility to FLM. These contentions do not prvvide 
a valid cefense to Ford. 

FIM is not seeking to have Ford set up any 
special or unique discount -- such as a distributor's 
discount -- for Ford dealers who sell to FLM. FILM is 
not seeking to have any "suggested" price for sales ky 
Fora d<alers to FIM, which would establish FLN xs a part 
of Ford's regular, contemplated distribution system. 
What FLY is seeking is simply to have Ford charge the 
same wholesale price to its dealers whether they sei} 
“to FLY or directly to an independent body shop. FIM 
is seeking the opportunity to purchase crash parts 
from Ford dealers, and to freely participate in compe- 
tition for the distribution of these parts, without the 
positive hindrance presented by Ford's price @iscrinin-~ 
ation. 

I also reject the contention of Ford that 
Pord can charge a higher price for crash parts to a 
Ford dealer because Ford views that dealer as not 
performing the "wholesale function" when it is selling 
to FLM. <A Ford dealer buying parts for wholesale 


should be basically free to choose its 


e 
e 
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own channels of distribution -- i.e., be free to decide 
whether it will sell directly to an independent repair 
shop or sell to a middleman such as FLM who in turn 
sells to the independent repair shop. Moreover, a 
company such as PLM should be free to purchase from the 
Ford cealer and to compete, through offering superior 
service, for the business of the independent repair 

Fg shops. 


The case of Unitec States v. General Motors 


Corp., 384 U.S. 127 (1966), is instructive in this 


regard. Although this case was brought under Section 1 
of the Sherman Act, it illustrates the type of competi- 
tive interests which are involved in the present case. 
ThereGeneral Motors had combined with franchised 
Chevrolet cCealers in Los Angeles to prevent discov t 


houses from purchasing cars from certain franchised 


Gealers. 


The discount houses were competing with the 


dealers in the retail sales of Chevrolet cars. The 
Supreme Court held that this was an illegal restraint 
of trade in that it was calcuvl.ited “to deprive franchised 


Gealers of their freedom to deal through discounters 


if they so choose" (Id. at 140). The Court further 


= 


Gescribed the fact that there was action by the 
defendants "to eliminate the discounters from parti- 


cipation in the market, to inhibit the free choice 
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of franchised dealers to select their own methods 
of trade ..." (id. at 144). 

Tnese passages describe the basic vice of 
Ford's actions ig,the present case. Ford's revised 
wholesale incentive policy was designed to discourage 
franchised Ford dealers in their freedom to deal through 
middlemen such as FLM if they so choose. Moreover, 


Ford's revised policy necessarily has the ultimate 


effect >-f eliminating, or sharply curtailing, middle- 


men such es FLN from participation in the market. 

I referred earlier to Ford's evidence that 
two of its considerations wining rise to the amend- 
ment in its wholesale incentive allowance rules were the 
concern that a middleman such as FLM might operate as 
a conduit between Ford dealers, and the concern that 
a Ford dealer selling to such a middleman would seek 
a special distributor's allowance. The fact is, as I 


have found, that nothing in connection with the activities 


of FLY, or the Ford dealers' sales to FLM, provided the 
slightest basis for either of these concerns. Ford does 
not really argue to “he contrary. Ford's contention is 
that these were concerns respecting other parties and 
other areas of Ford's spare parts business, giving rise 
to the need for general rules and regulations, which 
perchance apply to FLi. 

This situation constitutes no valid 
justification, under the statute or the applicable 
authorities, for the anti-competitive price dis- 
crimination which Ford has instituted. This is 


particularly true in view of the fact that there is no 


evidence of any real attempt by Ford to solve its 


alleged problems by means that do not involve price 
G@iscrimination. 

For these reasons, I hold that Ford's dis- 
crimination in the price of crash parts between Ford 
dealers who wholesale directly to independent repair 
shops and Ford dealers who sell to middlemen such as 
FLM is a violation of Section 2(a) of the Robinson- 
Patman Act and does not constitute valid functional 


discounting. 


Sherman Act 
I hold that FLM has not made out a valid case 
under either Section 1 or Section 2 of the Sherman Act. 
For its Section 1 claim, FLM relies on cases 
such as United States v. Arnold, Schwinn & Co., 388 U.S. 
365 (1967) and United States v. Parke, Davis & Co., 362 


U.S. 29 (1960), invoiving agreements between a supplier 


and its dealers or distributors fixing resale prices and 


allocating territories. The short answer to this argument 
is that no such agreement has been shown by the evidence 
in this case. 

The illegal activity of Force is in tne setting 
of discriminatory prices it charges to dealers selling 
‘to FLU. The sole activity of the dealers vis-a-vis Ford 

*s to pay the prices charged by Ford. FLM has not proved 
the existence of any agreement between Ford and any 
dealers that the dealers would not sell to FLM. Indeed 
certain Ford dealers are still seiling to FLM. There is 
no evidence that any Ford dealers have entered into an 
agreer.ent with Ford as to what prices the dealers will 
charge to FLM. The dealers pay Ford the prices charged 


by Ford, and then sell to FLM at a markup above these 
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prices -- the markup being negotiated with FLM. This 
is by no means a resale price agreement within the 
meaning of the authorities. 

4 support of its Section 1 claim FLM urges 
that share was a combination or conspiracy «ween de- 
fendant Ford Motor Company and defendant Ford ifWarketing 


Corporation. There is no evidence to support this con- 


tention. Ford Marketing Corporation did not come into 


existence until 1970. It assumed the marketing responsi- 
bility for Ford automobiles and parts commencing in 

July 1970. Ford Marketing Corporation was, of course, 

in existence during 1971 and 1972 when the events complained 
of in this action occurred. The essential point is that 
the relevant actions with respect to the wholesale in- 
centive discount were undertaken, as far as the evidence 
shows, solely by personnel in the marketing arm of Ford, 
whether this arm was a division within Ford Motor 
Company Or was a separate corporation, Ford Marketing 
Corporation. There is no evidence of any combination 


or conspiracy between the two corporations. 
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For its Sherman Act § 2 cla FLM relies 
a upon cases such as Eastman Kodak Co. v. Southern Photo 
Materials Co., 273 U.S. 359 (1927), and Poster Exchange, 
Inc. v. National Screen Service Corp., 431 F.2d 334 
(Sth Cir. 1970), holding that Section 2 prohibits the 
use of monopoly power on one level of distribution 
to destroy competition on another level. See also 
Otter Tail Power Co. v. United States, 410 U.S. 366 


(1973); United States v. Aluminum Co. of America, 148 


¥.2G 416, 437-39 (2d Cir. 1945). 


However, these cases involved vertical 


integrations between the two levels. In Kodak, the 


defendant manufactured film products and owned the retail 


stores that sold these products in competition with 


Plaintifé. 


In Otter Tail the defendant generated power, 


and distributed it through its own retail distribution 


system, which sold power in competition with municipally 


owned retail distribution systems. 


In the present case Ford distributes automobiles 


and crash parts, but it does not own the franchised 


dealers who wholesale these parts in competition with 


PLU © 


The exception to this is the so-called dealer 
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development franchise, where Ford has a temporary 


ownership interest in the dealer for financing purposes. 


However, the evidence in this case about dealer develop- 


ment franchises is fragmentary and is hardly sufficient 


to permit a finding of vertical integration between 


Ford ane its dealers. 


On the basis cf the record in the present case 


as a whole, I decline to extend the rule of the Eastman 


Kodak Co. case and the other cases referred to above to 


cover the situation of Ford and its franchised dealers. 


Ford's Refusa? t 
oe Tl 


© Sell Directly to FLY 2 


FLM has advanced the contention (although not 


forcefully) that Ford has violated the antitrust laws in 


refusing to sell crash Parts directly to FLM rather than 


selling exclusively tc franchised Ford dealers. [I reject 


this contention for reasons which I will set forth briefly. 


Section 2(a) of the Robinson-Patman Act 


expressly provides: 


*... That nothing herein contained shall 
prevent persons engaged in selling goods, 

wares, Or merchandise in commerce from 

selecting their own customers in bona 

fide trarsactions and not in restraint 

_@f trade; ...” 

Based on well-established law, Ford had the 
right to dist -ibute automobiles and crash parts manu- 
factured by it solely to franchised dealers. United 
States v. Colcate & Co., 2506 U.S. 300 (1919); Atalanta 
tragine Corp. v. F.7.C., 299 F,2a 365, 372-73 (24 Cir. 
1958); Naifeh v. Ronson Art Works, 218 F.2d 202 (10th 
Cir. 1954); Chicago Seating Co. v. S. Karpen & Bros., 

177 F.2d 863 (7th Cir. 1949). 

I have alreacy held that it is illegal for Fore, 
by means of price discrimination, to inhibit a dealer from 
selling to a middleman such as FLM, and to inhibit PLM 
from freely purchasing crash parts from a Ford dealer in 
order to compete in the distribution process. With this 
price discrimination removed, Ford is free to restrict 


its sales to its dealers. There is ample evidence of 


valid economic and administrative justification for such 


restriction. . 
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Conclusion 


FLM is entitled to injunctive relief and 
damages on its elata of price discrimination under 
Sectioiu 2(a) of the Robinson-Patman Act. FILM is entitlea 
to no relief or recovery under its other antitrust claims. 
Following the completion of the record as to the amount 


of damages, there will be a supplemental opinion on that 


subject. 


Dated: New York, New York 
December 19, 1975 


Original Sig 
Thomas D. sia 


THOMAS P. 
U. s. D 


FOOTNOTES 


1. Ford Marketing Corporation was incorporated in 1970, 
and commencing in July 1970 was responsible for the 
marketing of Ford, Mercury and Lincoln automobiles 
and related products. Prior to July 1970 this 
marketing function had been performed by the manu- 
facturer, Ford Motor Company. It appears that sub- 
sequent to the trial of this action Ford Marketing 
Corporation was dissolved, and the marketing function 
was returned to Ford Motor Company. For the pur- 
poses of this case, defendants Ford Motor Company 
and Ford Marketing Corporation will usually be treated 
as a single entity, and will be referred to as "Ford". 


2. For purposes of simplicity, in this opinion I will 
»refer to franchised Ford, Mercury and Lincoln dealers 
as "Ford dealers". 


3. It appears that prior to 1968 the amount of the 
allowance used in calculating the dealer pzice was 
42%, and that commencing in 1968 the amount of this 
allowance was 40%. 


There were certain other discounts or allowances 
granted, under certain circumstances, to dealers 

in connection with the purchase of crash parts. 

FLM makes claims for damages based on certain 
allegations of inability to obtain these allowances. 
These claims will be discussed in the supplemental 
opinion regarding damages. 


FOOTNOTES (cont.) 


This is a restated figure, deducting from the cost 
of parts the amount of $21,897.00 wholesale in- 
centive allowance settled in fiscal 1973 and ap- 
plicable to 1972. 


FL‘ contends, not only that Ford withdrew the 
wholesale incentive allowance, but that Ford 
Girected Atlas to completely cease doing business 
with FLM. I reject FLM's contention on the latter 
point. The Ford witnesses deny that any such di-~ 
rection was given, and I credit this deniai. 


Section 2(a) has been held to apply to competitive 
injury occurring where the competitors are on dif- 
ferent functional levels of distribution. Purolator 
Products, Inc., 65 F.7T.C. & (1964), aff'G, 352 F.2d 
874 (7th Cir. 1965), cert. denied, 385 U.S. 1045 


(1968). There the Commission found a competitive 
injury covered by Section 2(a), where jobbers 
competed with wholesale dealers from whom the 
jobbers purchasec goods. The facts in Purolator 
were substantially different from the facts pre- 
sented in the present case, and resort was had in 
Purolator to the “indirect purchaser” doctrine, 
Which, ror reasons described hereafter, I hold 
inapplicable to the present case. However, Purolator 
Goes illustrate the point that Section 2({a) can be 
applied, in an appropriate case, to a competitive 
injury where the competitors are not on the same 
functiona) level. 


In United States v. General Motors Corn., 384 U.S. 
127 (1966), to be aescribec more fully later in this 
opinion, the Supreme Court found a Sherman Act vio- 
lation where General Motors combined with certain of 
its Chevrolet dealers to prevent other Chevrolet 
dealers from selling to discount houses, thereby 
preventing the discount houses from competing with 
dealers. 


FOOTNOTES (Cont.) 


Proof of a price differential is prima facie proof 
of injury to competition within the meaning of 
Section 2(a). Samuel H. Moss, Inc., v. F.T.C., 

148 F.2d 378 (2d Cir.), cert. aenied, 326 U.S. 734 
(1945). It is further held that an injury to a 
competitor is sufficient proof of injury to compe- 
tition. F.7.C. v« Norton Salt Co., 334 U.S. 37, €9 
(1948). 


rere 2 2 i 
1 ew Yo Bg fees fare ae 
ne. ~ est Bare NE, 


Plaintiff’s Petition For Attorneys’ Fees and Costs, 
January 23, 1976 


TATES DISTRICT COURT 


FLM COLLISION PARTS, INC... 


Plaintiff, 


-against- 


FORD MOTOR COMPANY and FORD MARKETING 
CORPCRATION, 


Defendants. 
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Parts, Inc. for the Award of a 
Reasonable Attorneys Fee ana the 
Costs of this Suit Pursuant to 
ISS. OC. 1S 
Plaintiff FLM Collision Parts, inc. ("FLiI") respectfully petitions 
this Court to determine and award tc it a reasonable at:cmeys fee and the 
costs cf this suit which it ts entitled to recover as a successful dlaintifs 
Pee ga Be a 


15. 


This petition secks 2n awars cf attorneys i: 
the s<zoices rendered by piaintif{’s counsel over a throe-yeur cert 


5 fetalia! description sf those eercicas is t:: forth 


ete 
“In November 172 the > plaintiff retained David L. Wasser with 
a8 Reet Td 
cintatagaest tO ce encin ‘an astion against the defendants Ford Motor Company 


* 
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and Foe 3 Sareting ‘Corsoration ("Ford"). 
we pe. 
Hier aia ou 
> Ford ts the sole manufacturer and distributor of crash parts for 


Ford automobiles. Ford sells its crash parts directly only to franchised 


. *= 
Ford dealers who in turn resell some of these parts to independent service 


and repair stations. The plaintiff had an arrgri;ement with various franchised 
Ford dealers whereby it would purchase a large volume of crash parts ata 


small mark-up and resell these parts to independent service stations ‘ 
A 


In or about November 1972 the defendants begen to enforce a 


policy preventing its dealers from selling cresh Sarts to the plaintiff and 
& @ 
not granting franchised dealers the wholesale incen:‘ve allowance discount 


See 
on those parts which they sold to"th2 plaintiff. Such a discount was granted 


aS 


& « 
to franchised dealers if they resotd ne very same parts directly to service 


Stations, 


The effect of withholding this discount which averages approxi- 


mately 20 percent on those parts carrying the allowance had a devastating 


effec. upot wha plat tntllt's business. The plaintiff retained David L. Wasser 


* 


cticn ac ving}. the defendzrision the grounds that their 
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xfer « 


* ae 
a comzinjtion ik Couxpirvey in restraint of trade, an attempt to monopolize 
the after marxet in Ford crash parts and constituted a discriminatory pricing 


scheme which crevents: it from competing tn the sale of crash parts. 


‘ ‘Slated “the hi “hath st laws of the United States in that they = 
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+ Alter a Rensiv e research into the legal problems invelved, 
phe 5 ee an pr 


includ {igcmeetings vith the Federal Trade Commission which did not take 


“e's he ae sii at 


any action ageings the defendants, the plaintiff on February 15, 1973 filed 


the complaint in’ this action. As set forth in the annexed affidavits of David 
hac ea TN i M re 
L. Wasser and Stuart A. Schlesinger, thereafter plaintiff's counsel spent 


a great ceal of time, effort and money in prosecuting this action. 


In view of the time, money and effort expended in prosecuting 
£™ - 
this action and the success which has been achieved as a result thereof, 
the plaintiff believes that it is entitled to recover a reasonable attorneys 


fee in the amount of $425,000. 


The factors which the Courts have considered in awarding 
a. 


attorneys fees in antitrust cases were recently reiterated by the Second 
Circuit in etroit v B m., 498 F.2d 448, 470 (2d. Cir. 


1974). These are: 


“(1) whether plaintiff's counsel had the benefit of a prior 
judgment or cecree in a case brought by the Government , 
(2) the standing of counsel at the bar--both counsel receiving 
the award and opposing counsel, 
(3) time and labor spent, 
. ~+ 14) magnitude and complexity of the litigation, 

345} responsibility undertaken, 

os FBG) thé amount recovered, 

-1(7)-athe “nov-ledge the court MSs ot-conferences, arguments that 
ey were presentc®: afd of work sho%nBy the record to have been 
‘2, done by artotneys for the plaintiff prior to trial, 
wv (8) what-ttwould be reasonable for counsel to charge a victor- 
* “fous platAsit!, * 


In addition, another criterion which should be taken into account is the 
attorneys’ risk in litigation, that is, whether or not the fee is a fixed one 


or the attorneys’ fee {is contingent upon his success, 


Basec upon the foregoing criteria, it ts respectfully submitted 


that the plaintiff's request for counsel fees in the amount of $425,000 ts 


extremely reasonable and should be awarded by the Court. In considering 


the applicable criteria, we find that: 


(1) Plaintiff's counsel did not have t») benefit of any prior 
judgment or decree in a case brought by the government. In fact, although 
Plaintiff's counsel called the government's attention to the defendants’ 
practices, and although the government, and in particular, the Federal Trade 
Commission, were aware of the defendants’ practices , the government did 
not bring an action, but rather left it to the plaintiff, whose very liquidity 
had been threatened by the defendants' violation of the antitrust laws, to 
Privately bring an action against defendants with the power and resources of 


the Ford Motor Company. 


(2) The standing at the bar of counsel who appeared during this 
case is well-known to the Court and are Set forth in the annexed affidavits 
of David L. Wasser and Stuart A. Schlesinger. Not only was plaintiff's 
counsel and trial counsel cf the highest caliber, but the defendants in this 
case “ere reprasented by the firm of Sullivan & Cromwell, one of the nation's 
leo ling | Seer UN alee yt tor vac resources and who fee cos 


assured rec rdless of v:hether they were successful at the trial of this wctlon. 
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(3) Plaintiff's counsel have labored over this action for over 
three years and have expended 2,104 hours of partners and associates 
attorneys’ time in the prosecution of this action in addition to 157 hours 
of paralegal time and 365 hours ‘vere expended by plaintiff's counsel David 
L. Wasser, who is also a certified public acccunt in performing accounting. 


services for the plaintiff in computing the damages suffered by the plaintiff 


in this action. 


(4) The magnitude and complexity of the litigation involved 
in this action are well-known to the Court and readily apparent from the fact 
that the Court itself was required to write a 69-page opinion on the issues 
involving the law alone. Of particular complexity were those issues involv- 
ing the Senstetion of Section 2(a) of the Robinson-Patman Act since the 


plaintiff in tnis case was not a direct purchaser from the defendants. 


(S) The responsibility undertaken by plaintiff's counsel in this 


matter was an extremely onerous one. As has been set forth in the affidavits 


of David L. Wasser and Stuart A. Schlesinger, counsel representing the 


4 
Plaintiff did not receive any fee at all for its labors and compensation was 
based uron a contingency agreement. If the. plaintiff Sn be AINE re 
then all of the time, labor and money expended by plaintiff's counsel would 
be unrev:arded in any way whatsoever. Unlike the defendants in this action, 
who hac available to them unlimited resources of time, manpower and money, 
Plaintf!'s counsel was compelle’ 9 prosecute this action ona very limited 


budest oni limited marnco-ver, ro wiring long hours to be expended Ly 


Plaintiff's counsel to comnensate for this deficiency. 


(6) Sines a damace award has not yet been made tn this action 


Plaintiff's counsél tn this petition cannot Set forth with any Precision the 


amount which it has Successfully recovered in this action, However, even 
if the plaintifs's damages are limited to those two areas which the Court 


indicated would be the Only ones it would allow the plaintif¢ to recover, i.e. 


' 


(a) the overpayment by the plaintiff to the defendant of the 
wholesale incenti--e allowance; and 


(b) the plaintiff's lost profits for the years in question, 


the plaintiff's damages for those two items alone should be approximately 
$300,000 Single damages and $200,000 trebled. In addition, and perhaps 
most {mportant is the fact that the Court in its decision of December 19, 1975 
Stated that it would issue a permanent injunction enjoining the defendants fre: 
any further price discrimination egainst the plaintiff in the future and directir. 
thai they grant their franchise Sealers the wholesale incentive allowance for 
sales made to the Plaintiff. Cver the years to come, the value of the plainti?: 
being able to receive Such a wholesale incentive allowance will immeasurab!.- 


aid the plaintiff's business, 


(7) The Court is arare of the great amount of work which plain- 
uff's counsel of record and trial counsel did in this action. Aftera seven-d:: 
trial of this action before the Court, due to the complex legal {ssues involvec 
‘Particularly those involving the Standing of the Plaintiff to sue under Section 


<fa)iet = obinson Patman Ags, Sinee the plaintiff Was nota direct purchase- 


from the defendants, the.Court on January 16, 1975 held a conference with 


all coursel and requested that additional briefs be submitted. 


In response to the Court's request, plaintiff's counsel Hterally 
read every decision decided under the applicable provisions of the Robinson- 
Patman Act and most of the existing literature in the form of treatises and 
law review articles involving the Robinson~Patmur Act. The plaintiff's 
brief involving the Robinson-Patman Act constitutad a comprehensive examina 
tion of the purpose and meaning of the Act and, 1: appears to plaintiff's 
counsel that the Court in its decision of December 19, 1975, in finding for 


the plaintiff under the Robinson-Patman Act, relied at least in part on the 


analysis contained‘in the plaintiff's post-trial brief. 


After this Court found in favor of the plaintiff and that the 
defendants had violated Section 2(a) of the Robinson-Patmar Act, the Court 
set down February 6, 1976 as a date for a further hearing on damages. Between 
I cember 19, 1975 to date, plaintiff's counsel has expended a large amount 
of time in computing those items of damage which the Court indi-ated that 
it would permit and vill be required to expend additional time in the future 


during the damage hearing. 


(8) Due to the complexity of the legal matters involved in this action, 
‘ 
it woulc he reasonable for plaintiff's counsel to charge a vic © rious plain ff 
$425,°C"% as a fee, even thouz4 that fee was agreed upon and not contingent 
mmetit to the sliintif! cf this Court's directing the defomlints 


Loreis the plaintt{! to receive the wholesale incentive allowance will 


3 Chat amcunt in the yeirs to come. 
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In addition, in a case of this nature, where Plainuff's counsel {s 
laboring without the expectation of any compensation at all unless they are 
successful, that factor too should be taken into account when the Court 
considers what it would be reasonable for plaintiff's counsel to charge a 


victorious plaintiff. 


In addition to all of the foregoing factors, the fact that plaintiff's 
counsel prosecuted this action on the basis of a contingency fee is of great 
importance and should be taken into account by the Court in awarding plaintiff’ 
counsel a reasonable attorneys’ fee. Plaintiff's counsel would receive no 


fee at all if they were not successful and, accordingly, are entitled to be 


a 
a 


compensated for the “risk factor" in this litigation. ! 


The Code of Professional Responsibility includes as one of the 
guides in determining the reasonableness of a fee whether the fee is fixed 


or contingent (DR 2-106). Judge Wyzanski in Chemer v. Transitron Electronic 


Coro., 221 F.supp. 5S, 61 (D. Mass. 1963) stated: 


ete aempecogines on 


“No one expects a lawyer whose compensation {3 contingent 
upon his success to charge, when successful, as little as 

he would charge a client who in advance had agreea to pay for 
his services, regardless of success. Nor, particularly in 
complicated cases producing large recoveries, is it just to make 
@ fee depend solely on the reasonable amount of time expended.” 


(ne nee crea apr 


See, also, City of Detroit v, Grinnell, supra, 495 F.2d at 470. In addition, 


the gencr2l overhead of plaintiff's counsel with respect to this case during 


—- + -—ww - 


the approimately three yoars it has been pending should be taken into accoun 


As the Court stated In re Middle ‘est Utilities Co., 17 F.Supp. 359, 375 


(N.D. Ill. 1936): 


“General office excenses incurred in preparation for court 
proceedings and werk on the plan should be allowed as 
expenses, but shoulsi be taken into cons::eration in making 
allowances for services. In determining «\.owances for 
services, the court must have in mind tl ittomeys, unlike 
public officers, do not receive the full amount of the allowances. 
They must maintain their offices, pay the salaries of junior 
attorneys and clerks, seep up their library and defray the 
incidental expense necessary to the practice of their profession. 
These expenses usually take from one-third to one-half of 

the gross receipts, and allowances for services should be 

made accordingly.” 


As noted recently by Judge Gurfein in Rosenfeld v, Black, CCH 


Fed. Sec.L.Reo. par. 93,635 (S.D.N.Y. 1972): 


Sas . in these days of high costs, the lawyer's overhead is 

no small factor esoecially in a contingent fee situation.” 

(at p. 92,876) 

The contingency factor is perhaps more subject to quantification 
than the quality factor. If 50 percent of the contingent securities cases are 
successful encugh to warrant a full fee, the awards in those cases must be 
twice what would be the normal fee fer comparable noncontingent work to give 
counsel normal compensation on the average. It is easy to say that the 
unsuccessful defendant should not have to pay counsel for counsel's services 
to some c:her plaintiff tn an unrelated unsuccessful casc, but such « conten- 

i simply decline to take on causes 
cancy element if the boost compen: itten they 
ut, en the average, would be half of what they would recetye for 


irc) whore “private attorneys aeneral” are 


1h 


recognize the broader “institutional” need for sncouraging a segment of the 


bar to undertake the heavy labors and financial risks involved in such cases 


See, e.0., Alpine Pharmacy, Inc, v, Chas, Pfizer & Co,, 481 F.2d 1045, 
1050 (2d. Cir. 1973), cert, denied, 414 U.S. 1092 (1973); ver v 


Sonvenience Food Mart, Inc., 458 F.2d 927, 931 n.5 (7th Cir. 1972); Katz. 
v, Carte Blanche Coro,, 496 F.2d 747, 761 (3d. Cir.), cert, denied, 95 S.Ct 


152 (1974); Freeman v, Ludwig, 484 F.2d 1262, 1267 (2d. Cir. 1973), Gert, 


genied, 416 U.S. 905 (1974). As Judge Weinstein observed in Nelgew v, 


| 1652 
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; encourasec to step forward to vindicate public interests, sce, e.9,, Hawat{ 


| 
v, Stangard Cil Co,, 405 U.S, 251, 262 (1972); Eortner Enterprises Inc, v 
é 
United Stares Steel Coro, , 394. 47.5, 495, 502 (1969), it is necessary to 


purpose of handsome compensation is held out as an inducement 
to encourage lawyers to bring such suits.” 


the maintenance of desired standards of conduct. The 
The federal antitrust laws are the type of public tnterest 
Statutes whose enforcement is to he encouraged in order to carry out the 


Congressional purpose of encouraging competition. 


Another factor which {s to be taken into account when awarding 
an attorneys fee in a case of this nature is the relationship the attomcys' 


Anderson, 43 F.R.D. 472, 494 (E,D.N.Y. 1968): 
“In some areas of the law, society is dependent upon ‘the 
initiative of lawyers for the assertion of rights’ . . . and 
| fee boars to the amount recovered. 
! 
| 
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In tis case the emcunt sf damages sustained by the plaintiff 
which the Court iniicated tt weuls permit the plaintiff to recover will ke 
apsrezi~steiy $322,252 in single 2s-acges and $900,000 trebled. ss ateilaes 
to the <.resi monetary recovery ani serhaps even more important will be the 
fact that cnis Court has held in ‘zs zacision of December 19, 1975 that the 
Plainziz: :s entitles to a permanent injunction enjoining the defendants from 
discriminating in crice against the slaintiff in the future and providing that 
the plainiifi will receive whatever tenefits are available under the wholesale 
incentive <iscount. The value of this injunction to the Plaintiff should far 


exceed tne monetary recovery to date. The cases have clearly held that 


attomeys fees may be awarded and tased upon the benefits conferred upon 


See Merola v. 


Under these circumstances .: 3 Court were to consider what 
it would £e reasonaxcle for counsel to charge a victorious Plaintiff, it is 


evicent that $425,900 ts not excessive and, in fact, i. > conservative 


amount 70 award plaintiff's counsel. Using the hourly approach, the value 


of the time expended by plaintiff's counsel is: 


No. of Hours Hourly Rate Total 


L. ‘/asser 1,277 $100 $127,700 


“enlesinger, PC. 
$ 96,430 


r Julie 
Stuart A. Schlesinger! 267 


aves Tarasliaveiecz 


4GT/ I, AG 9224,130,00 


for a total of $224,135.00. This is wetthout taking into account 365 hours 
expenzed by David L. Wasser as an accountant in computing the plaintiff's 
damaces in this action for which he woula normally charse a fee of $36,500, 
and the tine expended by paralegals and other certified sublic accountants 


employed to compute the plaintiff's damages. 


Taking into account simply the time expended by David L. 
Wasser as plaintiff's counsel, and not his accounting services, and the 
time expended by Julien & Schlesinger, P.C. as trial counsel, the normal 
billing to the plaintiff at an hourly rate would be $224,130.00. This is 


without adding any bonus which plaintiff's counsel is clearly entitled to for 


accepting this action on a contingency basis and all the risks attendant 


thereto. See City of Detroit v, Grinnell Coro., supra; Lindy Bros, Builders 
ne. v. American Radiator and Standard Sanitary Coro., 487 F.2d 161 (3d. Cir. 
1973); Levinv, Miss. River Coro,, 377 F.Supp. 926 (S.D.N.Y. 1974); 

Blan< v. Talley, 390 F.Supp. 1 (S.D.N.Y. 1975); and Donson Stores, inc. 
v, -rerican Bakeries Co., CCH Trade Cases (1973-2), par. 74,691 GS -DN.Y 
1973). See, also, generally, “Attorneys Fees in Individual and Class ; on 


Antitrust Litigation”, 60 Cal.L. Rev. 1656 (1972). 


The above request for counsel fees by plaintiff's counsel does 
not include the full time expended by plaintiff's counsel in preparing the 
‘lication, although one of the leadi-: cases dealing with counsel 
sJantitruct intions clearly provides that successful plaintiff’: counsel 
nthtrust actions is entitles to recover for the tine and effort they 
Hin preparing their fee cpntication. See Perkins vi Stand OU 
Cee te, Ae ae S85 eh File, 1973), ont. dented, 93 
‘ro eo). in Porkin . wn Ceonet peemittad the platntith. to recover 


i time expended by voncel im pre caring a fee application, 


A review of the counsel fees which have been awarded in the 
past by courts to miebenetel plaintiff's counsel in antitrust cases will show 
that the amount requested by plaintiff's counsel is well within those guide- 
lines. In Bray v, Safeway Stores, Inc... $92 F.Supp. 85) (N.D. Cal. 1975): 
counsel expenced 7,500 hours, received a single damage award of $10,904,02 


and a counsel fee of $3,200,000. In Aloha Airlines, Inc. v Hawaiian Airlino: 


68 F.R.D. 351 (D. Hawaii 1975), the plaintiifs recovered $1.5 million in 


single damages and a $500,000 attorneys fee. In Cook v, Ralston Purina 


Co,, 366 F.Supp. 999 (D.Ga. 1973), counsel expended approximately 


1,000 hours, recovered $80,000 in Single damages and was awarded a counsei 
fee of $75,000. In. Twentieth Century Fox Film Corp, v. Goldwin, 328 F.2d 
190 (9th Cir, 1969), the plaintiff was awarded $100,000 in single damages 


and $100,000 in attomeys fees. 


The plaintiff's request fora $425,000 attorneys fee is in accord 
with all of the guidelines set forth above and under all of the circumstances 


would constitute a reasonable attorneys fee in this matter. 


In addition to a reasonable attomeys fee, the plaintjff 1s also 
Sg 
entitled to recover its costs Pursuant to 15 U.S.C. 15. The plaintiff has had 
the folle-r:ing costs in this case for which it is entitled to be reimbursed. 


The valve of time and monies expended for accountants and auditors to prepare 


Olaintifi': - images in this action are: 


David £. Wasser - 365 hours € $100 per hour = $36,500 


Other <2.) § 
(Morris israel ; 
Jac Srand) - 138 hours © $ 75 per hour = $10,350 


The plaintiff is entitled to recover the value and/or costs of such auditing 
services. See Fey v. Walston & Co,, Inc., 493 F.2d 1036, 1055 (7th Cir. 
1974); and Brooxsice Theatre Coro, v. Twentieth Century - F.F.C,, lL F.R.D. 


259,267 (V.D. Mo. 1951). 


In addition, the plaintiff has also incurred the following expenses 


for which it is entitled to be reimbursed: 


$15.00 
Marshal's Fees $19.00 
$.D. Court Reporters Transcript $569.00 


Adlers Renorting Service for Deposition 
of Morris J. Rolands $424.45 


Adlers Rerorting Service for Deposition 
of James R. Rose $193.45 


Trial Subpoenas $80.00 _ 
TOTAL $1,300.90 


Based upon the foregoing, the plaintiff respectfully requests 


that it Le awarded an attorneys’ fee in the amount of $425,000, auditing 


expenses in the amount of $46,850.00 and costs in the amount of $1,300.90. 


Dated: New York, New York 
January 23, 1976 


JULIEN & SCHLESINGER, P.C. 
9 


By. Stud Oh (ait 
A Member of the Firm 


Trial Counsel for Plaintuurr 
2 Lafayette Street 

New York, New York 10007 
(212) 962-8020 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“rT TDR R RD RDB ANDERE eawoeese ceoncwoan 


x 
FLM COLLISION PARTS, INC., 7? liv. 712 (TPG) 
Plaintiff, 
~against- AFFIDAVIT 
IN SUPPORT OF 
FORD NOTOR COMPANY and FORD MARKETING PLAINTIFF'S 
CORPORATION, APPLICATION FOR 
REASONABLE 
Defendants, ATTORNEY'S FEE 
LLL LLL SNH OOH anewaanen x 


STATE OF NEW YORK ) 


) ss.: 
COUNTY OF NEW YORK ) 


a nee eee no 


DAVID L. WASSER, being duly sworn, deposes and Says; 


« 


He is an attorney-at-law and a member of the bar of 


this Court and a certified public accountant, He maintains of- 


fices for the practice of law and accounting at 250 West 57th 


Street, New York, N.Y, 10019. 


He is submitcing this affidavit in support of the 
application being made by plaintiff's counsel in this action 


for a reasonable attorney's fee pursuant to 15 U.S.C. 15 : 


. 


For many years your deponent has acted as both 


sep wee 


Cn 
aie Ne ee ye 


counse! and as the certified public accountant for the plainciff 


‘ AM Chis ction. ETM COLILUSTO:} FARTS, ING. “CPIZD) FLU was and 


spe 


LS ince Sisiness of purchasing ero h pares from franchised 


Ford deo.ers for Ford-made automobiles and selling those parts 


i CoO inde> fcAe  “OSyT OE stations, 


: ‘wou = 
“™ < Oe eee 
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In 1968 Ford established a wholesale incentive allowanc 
which gave franchised Ford dealers an additional discount of ap- 
proximately 20% to 25% for those crash parts which the fran- 
chised dealer sold to independent repair shops rather than use 
in its own business. FLM had an agreement with several franchised 
Ford dealers whereby all discounts received from Ford, except for 
a small mark-up varying between 2% and 5%, were passed along to 


FLM. 


Commencing in November 1972, Ford advised its dealers 
that it would no longer permit them to receive such an incentive 


for parts which they resold to the plaintiff rather than directly 


oe 


to an independent repair shop. Needless to say, the sudden with- 


drawal of a discount of 20% to 25% on a large percentage of the 
parts which were sold by FLM had a severe effect on its business 


which up to this pointe had been highly profitable. 


After the withdrawal of the discount, FLM's business 
began o suffer from a loss of profitability, and it was unable 


to compete with franchised Ford dealers in the sale of crash 


parts. 


Your deponent, acting as FLM's counsel, felt that 
Ford's action in withdraving this discount from FLM was in viola- 
tion of the antitrust laws of the United States; in particular, 


Section 1 of the Sherman Act, since the defendants had involved 


third persons, f.e., the franchised Ford dealers in a combination 


to prevent the plaintiff from receiving this wholesale incentive 
discount; Section 2 of the Sherman Act, since Ford had shown 
that ic had intended to monopolize the after-market, and 

Section 2(a) of the Robinson-> atman Act, since Ford's pricing 


policy was obviously discriminatory as against the plaintiff, 


After numerous discussions with Ford and its counsel, 
both in New York and in Detroit, Michigan and with representa- 
tives of the Federal Trade Commission, Bureau of Unfair Competi- 
tion, which took place in New York and in Washington, D.C., your 
deponent and the plaintiff saw no other course open to them but 
to commence an action in the United States District Court to 


seek relief from the defendants' violations of the antitrust 


o 
¢ 


laws, 


After much effort and research, particularly involving 
Section 2(a) of the Robinson-Patman Act, since the plaintiff was 
not a direct purchaser from the defendants, your deponent, as 
counsel for the plaintiff, filed a complaint in this Court on 
February 15, 1973, alleging violation of Sections 1 and 2 of 


the Sherman Act and Section 2(a) of the Robinson-Patman Act, 


The defendants retained the firm of Sullivan & Cromwel ; 


one of the nation's leading law firms, to defend this action 


brought by the plaintiff. Your deponent is a single practitioned 


and the Court is well aware of the difficulty he encountered in 
attenpting to single-handedly oppose a firm having the manpower 
and resources of Sullivan & Cromwell, and the economic muscle 


and unlicited resources of the Ford Motor Company behind tt. 
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Immediately after the complaint was filed in this 
action on pubruars 15, 1973, there has been a continuous and 
steady flurry of activity involving a substantial portion of 
your deponent's time in the prosecution of this action. It 
should be pointed out that since your deponent is a single 
practitioner, by devoting a substantial portion of his time to 
the prosecution of this action, he has been unable to involve 
himself in other legal and accounting matters which would pro- 
duce revenue for him, To date with the damage hearing as to 
the amount of damages sustained by the plaintiff still outstand- 
ing, ycur deponent has already exnended 1,277 hours in performing 
legal work in this action and 365 hours in performing accounting 
work on behalf of the plaintiff in computing the plaintiff's 
damages which were presented at the trial of this action and 
which will be further presented at the damage hearing currently 
scheduled for February 6, 1976. In addition, your deponent has 
engaged paralezals, who have expended 157 hours on the legal 
work in this action, and has engaged other accountants who have 


expended 138 hours in doing the necessary accounting work in 


this action regarding the plaintiff's damages. 


In addition, the Court should be aware that unlike 
defencants' counsel, who had a highly solvent large corporation 
footing its legal bills and was assured that payment would be 
forthcosin;, your deponent undertook to represent the plaincitf 
On a coutincency basis so chat if chere was no recovery and the 
plaintiff was net successful in the prosecution of this acti 


+})} 


Qll of ven: leponent "ss Labars and efforts would be uncompen 


Since the withdrawal of this wholesale incentive dis- 
count was causing injury to the plaintiff's business on a daily 
basis for each day that Ford was permitted to direct its fran- 
chised dealers to withhold this diszount from the plaintiff, on 


May 21, 1973 the plair.ciff moved for a preliminary injunction 


in this Court to enjoin the defendants from withholding the 


wholesale incentive discount while the action wound its way to 


. 


trial. 


After numerous memoranda and affidavits were submitted 


in support of and in opposition to plaintiff's motion for a 


preliminary injunction, on March 25, 1974 after a conference with 


the Court, plaintiff withdrew its motion for a preliminary in- 


junction with the understanding that the action would be brought | 


on for a speedy trial which was soon scheduled for September 24, 
1974, 


In light of the fact that this action would be proceed- 

ing toward a speedy trial scheduled for September 24, 197.,, 
the complex issues which were involved in this case, your deponent 
| 


retained ALFRED S, JULIEN and the firm of JULIEN & SCHLESINGER, 
P.C. as trial counsel. Mr. Julien's firm was retained in July of | 
1974 and immediately began preparing required pretrial memoranda 
of law, examined all of the documents in this action together witt 
your deponent, took the depositions of James R. Rose and M. J. | 
Rowlands, key employees of Ford with regard to this litigation, 


and generally did everything chat was necessary in conjunction 


with your deponent to prepire for a trial of this action. 
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A trial before the Court of this action was commenced 
September 23, 1974 and continued for seven days, terminating on 
October 9, 1974. In preparing for trial and during the trial 
itself, your deponent together with Mr. Julien's firm devoted 
his full time to the trial of this action, with your deponent 
having the primary responsibility for calculating damages suf- 
fered by the plaintiff as a result of the defendants' violations 


of the antitrust laws. 


It should be pointed out to the Court that it was a 
time-consuming and difficult job in this action to calculate the 
various means by which the plaintif£ had been damaged. In 


particular, it required a great amount of cime to review each 
of the invoices of FLM and to calculate the wholesale incentive 
allowance, Although it required 365 hours of your deponent's 


time and 138 hours of other certified accountants retained by 


to perform the necessary accounting work, it would have taken 
your deponent more hours had it not been for the fact chat your 
deporent was the accountant for the plaincifé, It should also 
be pointed out that ordinarily it requires a great amount of 
time for the accountant and/or economist in an antitrust action 
to exp:.in to counsel the various means of calculating damanes 


and to xrepare for presenting that testimony on trial. In this 


| 
your deponent to aid him, to wit, Morris Isreal and Jack Brand, 


case u -trge portion of chat time was saved by the fact thit you 
depone:.., .Sile accing as counsel for the plainciff, was alse 


‘ 


| Camages sustained by the plaintiff, as well as making it easier 
: for your deponent andthe Julien firm to present the damage por- 


_ tion of this action at trial, 


. a 
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{ts acccuntanet and was thus able to himself testify as to the 


- After the trial of this action, the Court at a confer- 
"ence on January 16, 1975, requested counsel to submit extensive 
, post-trial memoranda, and after rendering a verdict in favor 95f 
: the plaintiff on liability on December 19, 1975 having found that 
* the defendants had violated Section 2(-) of the Robinson-Patman 
Act and discriminated in price against the plaintiff, the Court 
scheduled February 6, 1975 for a further hearing %n damages and 
: your deponent has spent a substantial amount of his time between 
headed 19. 1975 to date in preparing an analysis of the plain- 


.tiff's damages for that hearing as requested by the Court, 


Since one of the factors which is to be considered by 


|, the Court upon an application for reasonable attorney's fee is 
; the standing of counsel at the bar. Your deponent feels compelled | 


, 0 set forth his background. 


Schoo! in October of 1952. In addiction, your deponent was lLi- 
| 


| censed as A. certified publi’) accountane in New York State in 1941, 
‘ ee 
!' Your depone..., was admitted to practice in New York State courts, 


«the United States Districe Courts for the Eastern and Southern 


, bew York, che Tax Court, The Coure of Claims, the 


Your deponent received a law degree from New York Law e 
| 
| 
sisreme Cozre of the United States, Customs Court and che Cuoure | 


During World War II, your deponent represented the 
United Scates Navy as an agent in the negotiated settlement of 
war contracts, including the projection of income lost due to 


the interruption of those contracts. 


Cases in which your deponent has been counsel include 
Husin v. N.Y. Stock Exchange (USDC,SDNY), 70 Civ. 5650 (class 
action fer violation of the securities laws); State of New Jersey 


| 
bott Laboratories, et al. (USDC, DNJ) (an antitrust section); | 
| 


and in the Matter of First Devonshire Corp. (USDC,SDNY), 70B 739. 


Throughout the years your deponent has acted as legal 
counsel to clients in matters involving corporate, SEC, tax and 
antitrust problems as well as problems dealing with price control 


pension laws and business reorganizations. 


Your deponent has been active as a member of numerous 
professional groups, having acted as Chairman of the Corporate 
Law Committee of the Rockland County Bar Association and has been 


a member of the American Bar Association, New York Stat» Bar 


Association, Committee on Antitrust Law; New York County Lawyers | 


Association, and the American and New York Institute of Attorncysy 


CPAs. - 
a fi 
— er 
ay 
As previously stated, your deponent has expended 4 
total to date of 1,277 hours in actiny as an attorney for the 
plaintir’ in the prosecution of this claim and he anticipates 


that adiictensl eioe will be expended during the damage heart 


currentiy scheduled for February 6, 1976. In addition, your 
deponet nas expended 365 hours of his time a3 an accountane in 
preparing the piaintiff's damage claim in this action. Other 
than your deponent’s own time, 157 hours have been expended by 
paralegals and 138 hours by accountants retained by your deponent 
to assist him in preparing the plaintiff's damage claim. Your 
deponent's usual and ordinary hourly rate for the services per- 


formed are as follows: 


Legal No. of Hrs. Total 


David L. Wasser Li,277 $127, 700 


Accounting 
David L. Wasser $36,500 


Other CPAs 138 75 10,350 


Thus, under your deponent's ordinary hourly billing, your depon- 


ent'’s regular fees for his services alone would amount to 


Paralegals | 25395 


$127,700, and the regular fees for his legal and accounting 
services rendered in this action would amount to $164,200. The 
legal fees and accounting fees for your deponent, the paralepals | 
and other CPAs amount to a total of $176,905 under your deponent' 
ordinary billing mtes. This is without taking into account Cie 

fact that your denonent accepted this matter on a continsency 


basis and he would reccive no fee if the plaineciff were not 


—, § 
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successful. The courts in the past have made it clear that 
plaintiff's counsel is entitled to a bonus for the risk he takes 
in accepting a matter of this nature on a contingency fee basis. 
Your deponent's office diaries, records and tapes will 
substantiate the hours claimed above. However, for the conven- ‘ 


fence of the Court, the following breakdown is being submitted: 
Pre-Complaint Period 
During the pre-complaint period, from October 1972 up 


to February 15, 1973, your deponent had numerous conferences with | 


Trade Commission. After these conferences proved unsuccessful, 


your deponent then cemmenced extensive legal research prior to 


defendants' counsel, with the plaintiff and with the Federal 


framing the complaint which was finally served in this action 


on February 15, 1973. 
Time expended - 280 hours 


Complaint to Withdrawal of Preliminary Injunction 


On May 21, 1973, plaintiff moved for a preliminary 
injunction to prevent the defendants discriminating in price 
against the plainciff during the pendency of this action. There 
were nuterous affidavits and supporting memoranda filed by the 
plainciff in support of its motion and by che defendants in 
opposition thereto. Finally, on March 25, 1974, at a conference 


be fare th ~ ond vith the asreerene that the action wantd be 


brought on for a speedy trial, plaintiff withdrew {ts motion 
for a preliminary injunction. In this Court's opinion of 
December 19, 1975, the Court, as part of the relief granted to 
the plaintiff for the defendants’ violation of the antitrust 


| 


laws, did grant it an injunction enjoining the defendants from 


Time Expended - 335 


& 


Discovery and Trial Preparation 


During the pendency of this action, the plaintiff 
served a set of -interrogatories upon the defendant on March 20 


, 


any future violations of the antitrust Laws, | 
1974, which interrogatories were answered and objected to on | 
April 18, 1974 by the defendants. In addition, on July 11, ol 
notice of deposition of J. M. Rowlands was served, and the 
deposition of both Mr. Rowlands and James R. Rose, employed by | 
the defendants, were conducted in September 1974. Plaintiff's 
counsel also expended a substantial period of time in doing 


everything necessary for the trial of this action. 
Time Expended - 409 | 
| 


Tais action was tried before che Court without a jure 
"on September 23, 1974, continued on September 24, 
», and was adjourned to October 7, 1974, Durty 0 
Jefendents obtained perm! scien te abt! 


wplarsbio. as the acenuntane for 


sncay, On Octsher 7, 8 and 9, 1974, the eect 


this action continued and was concluded before the Court, During 


this time all of your deponent's time, including long hours into 
each evening, were spent in preparing for trial and reviewing 
the testimony of the previous day. During this period all of 


your deponent's time was devoted to the trial of this action, 
Time expended - 151 hours 


After trial of this action, the Court requested that 
damage figures about which testimony had been given at the trial 
be supplied to it, which documents were supplied on October 11, 
1974, ‘ 

On January 16, 1975, a hearing was held before the 
Court wherein the Court requested additional memorand to be 
supplied to ir, particularly with regard to Section 2(a) of the 
Robinson-Patman Act, Plaintiff's Counsel submitted an 84-page 
memorandum of law discussing in detail Section 2(a) of the 


Robinson-Patman Act, 


On December 19, 1975, this Court filed its epinion 
finding that the defendants had violated Section 2(a) of the 
Robinson-Patman Act and discriminated in price Gainset che plitin- 
tiff. Te chen scheduled an additional hearing on damages now 
scheduled 20 be held on Febcuary 6, 1976. In preparing for the 


dams;e tx “inn, your seponene has expended a substantial 


of time in updating the darage sustained by the plaintiff and 
preparing those damages in the form requested by the Court as 
to those damages which the Court indicate? it would pemnit the 


plaintiffé to recover, 
Time expended - 102 hours 


As has been set forth in the petition of STUART A. 


SCHLESINGER, a member of the firm of JULIEN & SCHLESINGER, P.C., 


fee, some of the items to be considered by the Court in awarding 
an attorney's fee in an action of this nature are: 


« 
¢ 


(1) The amount of time expended by 


may have had of a prior government action; 
(iii) The novelty of the litigation; 
(iv) Whether or not the action was taken 
on a contingency basis; 
(v) The manner in which plaintiff's 
counsel prosecuted the claim; and 


in support of plaintiff's application for reasonable attorney's 
| 

| 

| 

| (vi) The result achteved. 


In this case your deponent alone, aside from the tine 
JULIEN & SCHLESLIGER, P.C., expended 1,277 hours to 


’ 


ind 365 hours fur accounting reyardine damare: 


plaintiff's counsel; 
(41) The benefit plaintiff's counsel 


in this action which, at your deponent's billing rates would 


be $164,200, 


There was no prior goverment action which the plaintif 
relied upon. The Federal Trade Comaission, although being ad- 
vised of the defendants' actions, failed to commence a proceed- 
ing. This Court is well aware of the difficulty plaintiff had 
in presenting its claim, pérticularly with regard to Section 2(a) | 
of the Robinson-Patman Act, since the plaintiff was not a direct 


purchaser from the defendants. 


Plaintiff's counsel accepted this litigation purely 
on a contingency basis so if it was unsuccessful there would be 
no compensation at all. The Court is familiar with ‘the caliber 
work performed “ plaintiff's counsel and Similarly with the 
result obtained by plaintiff's counsel, the result being not 
only the dollars recovered by the plaintiff for damages suffered 
in the past, but the award of a permanent injunction by the 
Court making it possible for the plaintiff once again to eon a 
profitable business. The achievement of such a result against 
the superior mamponcer and financial resources of the Ford Mctor 
Company and their coed, Sullivan & Cromwell, is not to be 


taken Llighcly, 


In light of the foregoing, it is respectfully requested 
Tiff's anplication for a reasonable attorney's fee in 


’7,000 is not excessive and be granted in all 


- 
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: in é 
STRICT CCuKr 


7ERN DISTRICT CF NEW YORK 


FLNi CCLLISION PARTS, INC., : -73 Civ. 713 (TPG) 


Plaintiff, : Affidavit of Stuart A 
Schlesinger in 
-against- : Support of Plaintiff’ 
Counsel's Petition 
FORD MOTOR COMPANY and FORD MARKETING ‘: for a Reasonable 
CORPORATION, Attorneys Fee 
: Pursuant to 15 U.S,: 
Defendants. 15 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK ) 


a 


STUART A. SCHLESINGER, being duly sworn, deposes and say: 


I am a member of the firm of Julien & Schlesinger, P.C., trial 
counsel for the plaintiff herein. This affidavit is being submitted in support 
of the petition by plaintiff's trial counsel in this action for a reasonable 


attorneys fee as provided for by the antitrust laws, 18 U.S.C. 15. 


From the date that the complaint in this action was first filed 
on Fetreary 15, 1973, this action has keen pending before this Court and this 


Court is therefore aware of the history and complexity of this litigation. 


This action vas initiated by the plaintiff after the defendants 
mace e concerted effort to drive the plaintiff out of business. This Court's 
opinion tuted DecemLer 13, 1975 reviews the factual history of this action and 


it neez not Le repeated here. Suffice it to say that after a seven-day trial 
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befere this Court commencing on Sestember 23, 1974 and terminating on 
Ovtoher 9, 1274, There were 953 caces of testimony taken and extensive lega! 


memoranda filed hy counsel for both sides. 


On January 16, 1975, due to the complexity of the issues, the 
Court recuested counsel to submit additional briefs particularly with respect 
to Section 2a) of the Robinson-Patman Act, 15 U.S.C. 13(a). In response to 
the Court's recuest, plaintiff's counsel submitted a 82-page brief providing 
a careful analysis of the Robinson-Patman Act in the course of which prepara- 
tion, counsel for the plaintiff literally reviewed every case decided under the 
Robinson-Patman Act and most of the literature concerning the Robinson-Patma: 


Act which exists in the form of law review articles and textual materials. 


ra 


On December 19, 1975 this Court rendered a.68-page opinion 


finding that the defencants had not violated Sections 1 and 2 of the Sherman 
Act, but that the defendants had violated Section 2(a) of the Robinson-Patman 
Act and that the vlaintifi coulc recover for those damages it had suffered by 
reason of the dcefendanis' violation of the Robinson-Patman Act. The Court 
also scheculed a hearing on damaces which is presently scheduled to be held 


on Fenruary 6, 1976. 


This Court is aware thet your deponent's firm was not engagec 
as trial counsel in this action until July 30, 1974. Initially, David L. Wasser, 
Plaintiff's ccounscl of record, had keen prosecuting the action on behalf of the 
plaintiff. Since your deponent's firm was not involved in this action until 
July 37, soa, iv is relying upon tne affidavit of Mr. V/asser to show the 


ii 5 counsel ip to that noint. However, after your deponcni's 
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firm was retained, your seponent, Alfred S. Julien, the senior Partner in your 
Ceponent's firm who acted as trial counsel for the plaintiff in this action and 
David Jaroslavwicz, a senior associate in our office, all devoted a substantial 
Portion of their time betvreen July 30, 1974 and September 23, 1974, the date 
upon which the trial of this action commenced, preparing for trial and expende 
all of their time betvreen September 23, 1974 and October 9, 1974 during the 


trial of this action actively participating in thc trial. 


After the trial of this action was completed, counsel again 
expended a substantial amount of time in Preparing extensive legal briefs 
with respect to both liability and damages and after this Court's decision of 
December 19, 1975, finding that the defendants had violated Section 2(a) of 
the Robinson-Patman Act, and scheduling a further hearing on damages, 
presently scheduled for February 6, 1976, your deponent's firm again expended 
a substantial amount of time in preparing to present the damage aspect of this 


action to the Court. 


From the time that my firm was engaged to act as trial counsel 
in this action, we expended a total of 827 hours in prosecuting this action. 
Of these hours, 197 eles ened expended by Alfred S. Julien, the senior. 
Partner in our firm, 268 hours were expended by myself and 362 hours were 
expended by David Jaroslawicz, a senior associate in our office. Thus there 
were 465 hours of partners' time expended and 362 hours of associate's time 


expended by my firm in the prosecution of this action. 


A comrlete history of the qualifications of all of the persons 


who contriLuted their time to the Prosecution of this action will be sect forth 


later in this affidavit as will also be a complete listing of the varlous specific) — 
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matters in this litigation as reflected in cur firm's books and records with 
rescoct to the amount of time expended ty each individual on each matter. 


A comslete Gescription of all of the taxaz'e costs and disbursements has been 


provited in the accompanying vetition. = 


The plaintiff was an independent dealer selling crash parts for 


Ford automobiles. Ford sells crash parts only through franchised Ford dealers. 


The plaintiff had an arrangement with various franchise dealers to purchase a 


large cuantity of parts from them and to Day them a small percentage above 
their cost. 


oe 


In 1968 Ford berehain the v-holesale incentive allowance 
giving iranchised dealers an additional discount for those parts which they sold 
rather than used in their own repair shops. Commencing in November 1972, 
Ford acvised its dealers that it «vould no longer permit them to receive such 
an incentive for parts which they sold to the Plaintiff. The plaintiff then 
commenced this action charging the defendants with conspiring to restrain 
trace, 2 violation of Section 1 a the Sherman Act; attempting to monopolize 
the alter market in crash parts in violation of Section 2 of the Sherman Act; 
and <iscrimirating in price against the claintiif in violation of Section 2(a) of 
the Fobinson-Patman Act. This action vas initially commenced by plaintiff's 
S41 of record in this action, David L. Wasser. After the filing of the 
complaint, the record reveals that discevery was conducted and the plaintiff 
moves for 2 sreliminary injunction in ay 1973. ore about March 25, 1974, 
the p)sincili withdre: ion for a eEreliminary injunction and the Court 


: Pie et ge in! Ss ‘ re Z 
Ormers. = .tin> brought on fcr a sseeciy trial 


After this action was scheduled for trial in July 1974, your 
ceponent's firm vas retained to act as trial counsel in this matter. At 
time your deponent's firm was retained, this action was not ready for trial. 
There had keen no depositions taken of the defendants and the plaintiff's 
case wes not ready to proceed. This Court had scheduled a trial of this 
action for September 23, 1974. In the short intervening patind between July 
30, 1974 and September 23, 1974, your deponent's firm devoted a substantial 
portion of its time to prepare this action for trial. During that period we 
managec to obtain the depositions of James R. Rose and Morris R. Rowlands, 
two of the defendants’ principal witnesses who werc to testify at the trial 
of this action and pbbmared the plaintiff's case for trial. 

Immeciately prior to and after the commencement of the actual 
trial on September 23, 1974 through October 9, 1974 Alfred S. Julien, who 
acted as trial counsel for plaintiff, your deponent and David jaroslawicz 


devotee all of thcir time to the trial of this action. After the trial of this 


action v;as completed, your deponent's firm again devoted substantial 


periods of time prenaring -riefs, particularly with respect to the Robinson- 


Patman portions of the case and after this Court's decision on December 19, 
1975 scheduling @ hearing for damages preparing to present the plaintiff's 


claims for damaces to the Court, 


| 
| 
j 
| 
| 
{ 
| 
| 
: 
| 


ee LS ETE LS SS aD ORE 8 LT ET Se NT TS! AE EN A Te! MT TS A ST TA TE me ee AS LTS 


1677/a 


This Court is aware of the complexity of the issues in this 


matter ana in particular the comolex nature of the issues involving Section 2(a' 


of the Rohinson-Patman Act and its application to the plaintiff, who was not a 
direct purchaser from the defendants. The novelty of the issues involved 
and their complexity recuired counsel to devote substantially more of their 


time to this matter than to other antitrust actions of a similar nature, 


Section 4 of the Clayton Act, 15 U.S.C. 15, provides that any 
plaintiff who is successful, in addition to treble damages, may also recover 
the costs of the suit and a reasonable attorneys fee. This affidavit is being 
submitted in support of the plaintiff's application to be awarded a reasonable 
attomeys' fee in this matter. Since counsel fees are based in part upon the 


exoerience, reputation and ability of counsel, I am setting forth a biography 


of all of the persons in your deponent's firm who participated in this action. 


Brief Descrivtion of Attorneys 


 Renderinc Sorvices 


Alfred S. Tulien 


Alfred S. Julien is the senior partner in the lewfirm of Julien & 


Schlesinger, P.C., Two Lafayette Street, New York, New York. 


Mr. Julien was admitted to the bar of the State of New York in 
1933 anc hx: actively practiced laws since that time specializing in trial and 


appella:e practice. He is a Professor of Lav at the New York Law School, 


New Yor: City; a lecturer of the Practicing Law Institute, New York City, 3 a 
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visiting lecturer at Brooklyn Law School; he has served as Chairman and 
memter of the faculty at numerous seminars concucted by the New York Law 
deurnal, the official legal publication of the First Judicial Department of The 
State of New York. These seminars incluce such subjects as the new Federal 


Rules of Evidence and class actions ‘ 


He has been a member of the faculty of the Law School of 
Rutgers University Continuing Legal Education Division, Newark, New Jersey. 


as well as a member of the Summer faculty of Hastings Law School, California 


Mr. Julien is also an author of many legal Papers which have 
appearec in the New York Law Journal, New York City; and New York State Bar 
Journals; Kansas State Bar Journal; Mississippi State Bar Journal; Trial Lawyer 
Advocate and is Presently, and has been for some time, a regular contributing 


feature columnist for the New York Law Journal. 


Mr. Julien is a past president d_ the American Trial Lawyers 


Association, Metropolitan Trial Lawyers Association and the New York State 


Trial Lawyers Association. He has also been chairman of the Board of Editors 


OfTRIAL, a legal periodical having the largest circulation in the country. 


Mr. Julien has for years lectured and continues to do soat the 
Present time at various state bar association mectings throughout the country. 
He has lectured at Farvard during August 1975 and addressed the Federation 
of Bar ¢.ssociations of the Sixth Judicial District of New York on September 13, 


1975, 
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In addition to being a member of che Bar of the State of New 
Yorks, Xir. Julien has also been adinitted to the United States Supreme Court 
and to the Court of Appeals for the Second Circuit. He is & member of the 
Bar of the District of Columbia, United States District Court for the Southern 
and Eastern Districts of New York, the Eastern District of Maryland and the 


District of Connecticut. 


Mr. Julien has on many occasions been invited to address 
racio and TV audiences on the subject of trial advocacy. He has tried cases 
throughout the United States where he has been requested to act as spetial 
trial counsel. 


a 


Mr. Julien is an experienced trial laweyer who has been involve 


in representing beth Olaintiffs and defendants in numerous matters including 


antitrust cases for the Past forty years. See, €.9., Ring v. Author's Leaque 


of America, 186 F.2d 637 (2d. Cir. 195) and is currently counsel in the 
following antitrust cases: Shayne v, National Hockey Leaque (E.D.N.LY,, 


71 Civ. 1537): and Claitor vy. West Publishing Company (D.C, Minnesota, 


3-71 Civ. 267). Mr. Julien is co-lisison counsel for plaintiffs in the Penn 
Central Securities Litia: ion, 347 F.Supp, 1327(E.D. Pa. 1972); and was also 
one of plaintiff's counsel in Graz v. Mem 0 i G1 F.R.D, 88 
(N.D. Cal, 1973), recenily settled in the United States District Court for the 
Northern District of California; one of plaintiff's counsel In Re Sensit 


ron, Inc, 


@ Shareholders class action in the United States District Court for the Centra) 
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District of Caliiornia (=89-125). He is also one of plaintiffs’ counsel in Grec 
vi. Cositentsa! Fotroloum Coro,, multiple sharcholders class actions, United 


methane ion 


States District Court, Central District of California (Civil #7] “991-RJK). 


Mir, Julien was counsel for the objectors ia White v. Auerbach 
509 F.23 €22 (2d. Cir. 1974) and on appeal to the Second Circuit was awardec 
_ @ fee for his efforts on behalf of the objectors in enhancing a class action 
settlement. He is counsel for the plaintiffs in Rich v. New York Stock Exchar 


(2d. Cir, August 8, 1975, 676 September Term, 1974), a class action arising 


out of the SIPC liquidation of Weis Securities. 


Mr. Julien was counsel for the plaintiffs in Hanley Vv. 
Kleindienst, 471 F.2d 823, cert. den,, 412 U.S, 908; appeal after remand, 
4841 .2d 448, cert. den. 94S.Ct. 1934; and Hanley v. Mitchell, 460 F.2d 64 
cert.den., 409 U.S. 990, appeal after remand, 471 F.2d 823, cert. den., 
412 U.S. 908, which has become perhaps the leading environmental case in 
the Unites States. In addition, Mr. Julien has litigated thousands of cases 


to a successful conclusion. 


Stuart &%. Schlesincer 


Your denonent Stuart A. Schlesinger was admitted to the Bar of 
the State of New York in 1962 and has actively practiced law since that date. 
2 psriner in Julien & Schlesinger, P.C., a firm specializing in (rial and 
appellate practice. Me is a member of the bar of the United States Supreme 
Cozrt an: oi the United States District Court for the Southern and Lastern 


Districts of New Yor, 
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He is a member of tne American Bar Association; American Trial 
Lawyers «ssociation, of which he is also a State Committceman; Association 
of the Bar of the City of New York; New Yor State Trial Lawyers Association, 
of which %e is a director: Metropolitan Trial Law vyers Association, of which he 


is a mem<er of the Executive Committee; Bronx Bar Association; and the New 


York State Bar Association, 


Your deponent has actively participated in and had responsibilit, 


for prosecuting the following antitrust actions, among others, on behalf of the 


firrn: 


M. Sobol, Inc. v. Averst Laboratories (S.D.N.Y., 70 Civ. 
1920); Shavne v. National Hockey League (E.D.N.Y., 71 Civ. 
1537); and Claitor v. “Vest Publishing Company (D,C,Minn., 


3-71 Civ. 267). 


Your denonent was counsel to the Economics Committce of the 
266 Constitutional Convention of the State of New York and appeared on 


dia crograms concerning the role of the trial lawyer. Your deponen 
Association Convention and has lectured to bar associations throughout the 
United S-rtos, 


eid Jer slawicg 
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asxel to lecture to attorneys at the American Trial Lawyers 4 


David Jaroslawicz vras admitted to the Bar of the States of New 
at 


1 : e+ ve ' , «ey oy a a pS 
Yerk ant Culifomin in !:72, has received an LL.M, dears. froin New-York 


©: law in 1974, concentrating on the securities: and antitrust | 
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Mr. Jaroslawicz has heen associated with the firm of Jullen & 
Schlesinger, P.C. since 1971. His responsibilities have been and still are 


primarily in the field of securities and antitrust litigation. 


oe 


Mr. Jaroslawicz has actively participated in all of the depositiony 
discovery and trial had in this action and has actively participated in the 
discovery aspects of various other complex securities and antitrust actions, 


including M. Sobol, Inc. v. yerst Laboratories, suora, Rich v. New York 


Stock Exchange, suora, and Claitor, et al. v. West Publishing Company, 


~suodra, 


In addition, Mr. Jaroslawicz has acted as trial counsel for our 


office most recently in Cctober 1975 obtaining a verdict of over $700,000 ina 


securities fraud action entitled Lehmann v. Merrill Lynch, Supreme Court, 
New York County, Index No. 07863/74. 


Description of Work Done and Time 
Exnended ry Julien & Schlesin ae 


nacr, F.C, 
Pretrial prenaration and aiscovery 


After your ceroncnt's firm and Alfred S. Julien, the senior partner 
2 in your deconeny firm were engaged as trial counsel in this action by the 
plainti‘{ on or about July 39, 1974 and advised that a firm trial ee of 
Sectemzer 23, 1974 had boen scheduled, your dapenents firm iminediately 


began exiensive preparations to prepare for the trial of this action. 
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Alfrod S. Julien, your cenonent and David Jaroslawicz Spent 
time revicwing all of the documerts received from the defendants, as well as 
the Cocuments in the plaintiff's cossession which would be necessary fora 
trial of this action. Your deponent's firm was advised that the Court had 
Cirected slaintiff's counsel to file a pretrial memorandum of law on August 
22, 197: and expended a great amount of time in preparing this me:iorandum 
as well as a subsoquent reply memorandum responding to the defendants’ 


Pretrial memorandum. 


a“ 


On September 6, 1974 your deponent and David Jaroslawicz 
conducted the depositions of Morris J Rolands, the General Sales Manager 
of the Parts Division Of Ford Motor Company, and who was one of the 
defendarts' principal witnesses at the trial of this action, Your deponent 
and David Jaroslawicz also conducted the deposition of James R. Rose, the 
District Sales Manager for the Perts Division of Ford Motor Company, another 
of the déiondants: Principal witnesses at the trial of this action. Your 
ceronent's firm spent a Substantial amount of time in Preparing, conducting 
and later reading and énalyzing these depositions which were to be critical 


fre Cho grin. 


Prior to the triel of this action, plaintiff's counsel spent a great 
amount of time agreeing upon a pretrial order with counsel for the defendants 
which oretrial order Stimulated to many facts anc greatly expedited the trial 


O: this acticn, In atcition, plaintiff's counse} Served subpoenas, prepared 


exhibits concerning the flaintiff's damages an viewed the testimony of 


those witnerses who were to be mrccented ont plaintiff's case. Needless 


| 
| 
| 
| 
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to say, this Court is aware of the large amount of time and effort which 
must be expended in creparina for the trial of any action, and much more so 


in cn antitrust action with the complex factual and legal issues presented 


in this case. Plaintift's counsel for several weeks prior to the commencement 


of the trial of this action worked late into the evening and on weekends in 


preparing for trial. 


Up to the time of trial, your deponent's firm expended a total 


of 273 hours which are divided as follows: 


Alfred S. Julien 62 
Stuart A. Schlesinger 83 


David Jaroslawicz 128 


* 


Trial Period | 


On September 23, 1974 the trial commenced in this action before 
the Court without a jury. The trial was continucd on September 24, 
Seotember 25, bois 30, Cctober 7, October 8 and October 9. During 
that period the persons in your deponent's firm expended all of their time, 
sometimes approacning lo hours per day in the trial of this action, prepara- 
tion of witnesses and,/or cross-examination for the next day's testimony and 
a review of the prior day's testimony. In addition, in the middle of the trial, : 
ae Cour: permitted the cefendants to take the testimony of David L. Wasser 
as an accountant for PLM with respect to its testimony on damages. On | 


Sunday, Septembor 29, 1974, Mr. Wasser's deposition was taken, which — 
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denosition was attensed by your Geronent and David Jaroslawicz as counsel 
for Mir. \wasser. During the trial of the action plaintiff's counsel submitted 


several cilierent memoranga of law with respect to various issues in the 


. 


action as they arose requiring the attorneys working on this matter, as well 
as the secretarial stalf at your deponent's office to work long hours into the 


night. 


In the period that this action was tried, commencing on September] . 
23, 1974 and terminating on October 9, 1974, the attorneys in your deponent's 


firm expended a total of 293 hours wwhich were divided as follows: 


Alfred S. Julien 88 
Stuart A. Schlesinger 96 


David Jaroslavricz. 109 


Post Trial Period 


——- em eer 


After the trial of this action was completed, the Court requested 
plaintiff's counsel to submit additional documents concerning damages which 


were sucmitted in mid-Cctober 197¢, 


Subsecvuently on January 156, 1975 a conference was held before thc 
Court at ‘h2 Court's request at which time the Court requestec counsel to 
submit eicitional memoranda of lav: particularly with respect to Section 2(a) : 
Of the Purinson-Patren fect. The Court requested counsel to concentrate 


sctticn of whother or not the plaintiff could recover and had standing 


to sue circe the elsintiff «as not a direct purchaser from the defendant. 
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In compliance with the Court's requ@s#, counsel for the plaintiff 
Prepares a comrrahensive memorandum of law of some 82 peges discussing 
in great detail the lecislative history, case Jaw and secondary authorities 
and their opinions concerning the meaning and intent of Section 2(a) of the 
Robinson-Patman Act. In the course of the Preparation of this memorandum, 
Plaintiff's counsel literally reviewed almost everything which had been writter 


concerning Section 2(a) of the Robinson-Patman Act. 


During this post-trial period plaintiff's counsel expended 182 
hours which were divided as follows: 
Alfred S. Julien 31 


‘Stuart A. Schlesinger 62 


David Jaroslawicz 89 


ee 


Period Subsequent to December 19, 1975, 


On December 19, 1975 this Court issued a 68-page opinion 
finding that the defencants had violated Section 2(a) of the Robinson-Patman 
Net anc that the plaintifi had Standing to sue as an injured party. The Court 
scheduled February 6, 1976 for en additional hearing ... damages and requested 
counsel to prepare a proposea form of injunction, enjoining the defendants 


from any future price discrimination against the plaintiff. 


Follovring the December 12, 1975 opinion of the Court, plaintiff's 
counsel hes expended a great deal of time in preparing the issuc of damages 


to he wreserted to the Court, Preparing a proposed judgment and permanent — 
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injunction anit preparing a petition reauesting that the plaintiff be awarded 


a reasonitle attorneys fea and the costs of this action as provided for by 


- ES em O Se cee 


16. U.S.C, ts. 


From December 19, 1975 to date, the plaintiff's counsel have 


expended 79 hours which are divided as follows: 


Alfred S. Julien 16 
Stuart A. Schlesinger 27 


David Jaroslawicz 36 


The forecoing does not include the time still to be expended by plaintiff's 
counsel upon the damage hearing, form of the injunction and various other 


matters still to be heard before the Court. 


In this case your deponent's firm has expended a total of 827 
hours on behalf of the plaintiff in prosecuting this action. This is in 
2. | , Lue : 
adcition to the 1,277 hours expended by plaintiff's counsel of record, David 


L. Wasser, The Court should keep in mind that the time expended by 


! 
| 
| 
1 
| 
if 
4 
| 
i 
iy 
| 
} 
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Plaintifi’s counsel “as substantially reduced by the fact that David L. 
i% acdition to being plaintiff's counsel of record was also a certified 
tc eccountant ant acted as the plaintiff's accountant, thus enabling 
plainti?’’s counsel to become familiar with and poee cnt the damage portion 


of this c.ace to the Court in much less time than would ordinarily be required. | 


Plaintiff's counsel in this case did not have the benefit of any 
prior ¢~ ental Gecree end elthough the Federal Trade Commission was 


fare » eniants' actions, it did not commence any proceedings. It 


Se EY Eee 
a Se ee eee 
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Plaintiff's counsel accepted this litigation solely on a contingenc, 
basis so that if the claintifé was unsuccessful, plaintiff's counsel would 
receive no compensation at all. Due to the efforts of Plaintiff's counsel, 
the plaintiff has been successfu} at a trial of this action. It is in the public 
interest to have the antitrust laws properly enforced and a Plaintiff who takes 
upon itself to do so should be awarded an adequate counsel fee taking into 
account all of hs slate of the litigation so that plaintiffs in the future will be 
able to obtain experienced and competent counsel. The achlevements of 
the plaintiff. and its counsel in this action against the superior resources of © 
Sullivan & Cromwell, one of the nation's leading lawfirms, with the economic 


resources of the Ford Motor Company behind them, and their legal fees 


assured, should not be taken for granted by the Court. Plaintiff and its 


counsel should be adequately compensated for the results achieved and the 


risks incurred in bringing this litigation. 


In light of the foregoing, it is respectfully requested that the 
Plaintiff's application for a reasonable attorneys’ fee in the amount of 


$425,990 is not excessive and that it be granted in all respects. 


STUART A, SCHLESINGEN 


Sora to before me this 


23rd day of lanuary, 1976. 


i 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC,, 


Plaintiff 


’ 


~against- 
FORD MOTOR COMPANY and FORD 


MARKETING CORPORATION, 


Defendants. 


PLAINTIFF'S MEMORANDUM 
SUPPORT OF ITS MOTION TO AME! 
SUPPLEMENT ITS COMPLAINT WIT 


TO DAMAGES, 


Introductory Statement _ 


ac nny 


The plaintiff is submitting this memorandum of 

of its application to be permitted to supplement its complaint so as to 
include a claim for damages suffered from the time that Ford first withheld 
the incentive allowance from dealers who sold to the plaintiff in November 
1972 until February 6, 1976, the date that the damage hearing of this action 
is scheduled to proceed, and the date when the Court should issue an 


injunction prohibiting the defendants from discriminating against the plaintiff 


by withholding the wholesale incentive discount in the future. 
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Statement of Pacts| 


(the Court is familiar with the basic facts of this action at 
they need not be repeated here. On December 19, 1975 this Court ir 
opinion concerning liability found that the defendants had discriminated 
in price against the plaintiff in violation of Section 2(a) of the Robinson 
Patman Act and that the plaintiff was entitled to recover damages for that 


violation. 


At a conference before the Court, the Court indicated that it 


would only allow the plaintiff to recover two items of damage: (a} 


amount of the wholesale incentive withheld by the defendants from 


franchised dealers on sales to the plaintiff; and (pb) the profits lost by the 
plaintiff on its volume of sales which decreased after the defendants 


withheld the wholesale incentive. 


rn 


Counsel for the defendant has refused to stipulate to permit 
the plaintiff to prove damages up to the date of the damage hearing and 
this memorandum is being submitted in support of the plaintiff's position 
that it should be permitted to supplement its complaint pursuant to Rule 
15(d) of the 'edaral Rules of Civil Procedure sothat it may prove the 
extent of its damages up to february 6, 1976 at the damage hearing 
held on that date, rather than be compelled to file a new complaint in 
this Court, move for summary judgment on the basis of liability on the 


ground that the Court has already decided those issues in favor of the 
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plaintiff and the defendant is collater lly 


2Stopped trom contesting 
those issues and then proceed to hold a separate damage 


hearing at 
which time the plaintiff will prove its damages fri 


ym 
until such time as the def ; 


5 to withhold the 


endant cease: 


WTS 


incentive allowance from the plair 
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Ung 1am a9CS, 
(emphasis added) 


making it clear that the plaintiff should be sermitted to supplement its 
7 


complaint pursuant to Rule 15(d) of the Federal Rules of Civil Procedure 


to include demages "at least to the time of trial," The Circuit's language 


leaves little doubt that in Shayne it did not intend to state that a plaintiff 


2 could never recover damages for a period extending beyond the trial date 
if the plaintiff's damages continued beyond that date. The Second Circuit 
in Shayne also indicated that the district court should permit the complaint 
to be supplemented if no prejudice vs shown by the defendant, 491 F.2d 
at 401. 

_* ; 


In our case, the defendants began to withhold the wholesale 
incentive allowance from its franchised dealers on their sales to the 
plaintiff in November 1972. On February 15, 1973 the complaint was 


filed. The trial of this action commenced on September 23, 1974. The 


Court rendered its decision on December 19, 1975. The defendants in 
withholding the wholesale incentive discount on sales by their franchised 
dealers to the plaintiff continued during this entire intervening period. 
The plaintiff should be permitted to recover all of this damages in this 


one proceeding. 
Rule 1 of the Federal Rules of Civil Procedure provid 


"They shall be construed to secure the just, speedy, and 


1 


inexpensive determination of every action. 
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Rule 15(d) of the Federal Rules of Civil Procedure provides in pertinent 


part: 


"Upon motion of a party the court may,upon reasonable 
notice and upon such terms as are just, permit him to 

serve a supplemental pleading setting forth transactions 

or occurrences or events which have happened since the date 
of the pleading sought to be supplemented." 


The purpose of a supplemental pleading is to bring a controversy 


up to date. See City of Texarkana v. Arkansas Louisiana Gas Co. 
ome aeinanicets vb DR ie ine Rah 3 


306 U.S. 188 (1939). Its purpose is to introduce newly occuring facts 


to supplement the relief sought in the original complaint. The 
of the plaintiff's motion to amend at this time is to bring the controversy 


up to date with respect to the damages suffered by the plaintiff. 


The cases and commentators have made it clear that a 


supplemental pleading may be filed at any stage of the case at the 


ang 
2 


Court's discretion. In Otis Elevator Co. v. 570 Bldg, Corp., 35 


F.OupD. 


1940), the Court held that a supplemental complaint 
stating additional acts of infringement could be filed after the Court 
had entered a judgment on liability holding that a valid patent had 
been infringed and the matter had been referred to a master for an accounting. 


See, also, Moore's Federal Practice, par. 15.16(4). 
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In our case, if the Court did not permit the plaintiff to 


supplement its complaint so as to prove damages up until the date of 


the damage hearing, the alternative would be for the plaintiff to simply 


file a new complaint, move for summary judgment on the ground that the 
defendants are collaterally estopped from contesting the liability in this 
action and then the Court would be compelled to hold a separate damage 
hearing as to the plaintiff's damages from the date of trial to that date. 
The plaintiff submits that this would be a total and complete waste of 

time on the part of all counsel and the Court. The Federal Rules were 

not intended to be construed in a fashion which is impractical for all 
concerned. There would be absolutely no prejudice at all to the defendants 
if the plaintiff was permitted to prove his damages through February 6, 


1976 at the damage hearing on that date. 


In the absence of any prejudice to the defendants, and in 
light of the great benefit to all parties and the Court if the plaintiff was 
permitted to prove its damages through the date of the damage hearing on 
February 6, 1976, it is respectfully requested that the plaintiff be permitted 
to supplement its complaint pursuant to Rule 15{d) of the Federal Rules of 
Civil Procedure so as to be permitted to prove its damages up to and 
through February 6, 1976. 


Dated: New York, New York 
February 3, 1976 


Alfred S. Julien 
Stuart A. Schlesinger 
David Jaroslawicz 


Of Counsel 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 
-against- : 719°C1v,. 713: (0PG) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


DEFENDANTS' MEMORANDUM IN OPPOSITION TO 
PLAINTIFF'S PROPOSED JUDGMENT AND INJUNCTION 
AND IN SUPPORT OF THE COUNTER-PROPOSED 
ORDER, JUDGMENT AND INJUNCTION 
This memorandum is submitted on behalf of Ford 

Motor Company and Ford Marketing Corporation,* defendants 
in this action, in opposition to plaintiff's proposed 
judgment and injunction and-in support of the counter-preposed 
order, judgment and injunction. As is discussed in more 
detail below, defendants submit that plaintiff has failed 


to establish any claim for damages. However, in view of 


the Court's earlier expressed inclination to award plaintiff 


* At the close of business on December 31, 1974, Ford 
Marketing Corporation was merged into Ford Motor 
Company. For convenience, both entities will be 
referred to together either as "defendants” or as 
"Fora" . 
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some damages, defendants have submitted a proposed form of 
order, judgment and injunction which includes a provision 

for the award of damages up to the time of trial and provides 
for an amount to be entered in the event that plaintiff should 
demonstrate to the satisfaction of the Court its entitlement 
to any such award. 

Moreover, defendants submit that any injunctive 
relief ordered by the Court should be limited to remedying 
the precise violation of law involved. Defendants accordingly 
have tendered a proposed injunction which is directed to the 
specific violation of the Robinson-Patman Act found by the 
Court. 

PLAINTIFF HAS NOT ESTABLISHED 
ITS RIGHT TO ANY DAMAGES 

Plaintiff's purported proof of damages continues 
to suffer from such serious deficiencies that we submit 
paaintiff has again failed to establish any right to damages. 
With respect to plaintiff's claim for the wholesale incentive 
allowance up to the time of trial, there is no evidence in 
the record showing what portion, if any, of the allowance 
would have been passed on to plaintiff by the franchised 
dealers from whom plaintiff purchased its crash parts. 
Furthermore, plaintiff's attempt to recover as damages 
the wholesale incentive allowance for the period after 
trial commenced suffers the additional fatal infirmity 


that such claim has not been properly brought before the 
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Court. In addition, plaintiff has not shown that any 
sales were lost at any time as a result of Ford's with- 
drawal of the incentive allowance to franchised dealers 
on sales of crash parts to FLM. 


Plaintiff Has Not Established Its Right 
to the Wholesale Incentive Allowance for 


the Period up to the Date of Trial 

Plaintiff has finally prepared a computation for 
the period November 1, 1972 to September 23, 1974, of its 
asserted claims for the wholesale incentive allowance ina 
manner Similar to that which would have been employed by 
a franchised dealer claiming the allowance on sales to FLM. 
But such a calculation alone does not’ establish plaintiff's 
entitlement to this amount. Plaintiff must first establish 
that the franchised dealers from whom it purchased crash 
parts during this period would have passed on the full amount 


of the incentive allowance to FLM. See, Hanover Shoe v. 


United Shoe Machinery Corp., 392 U.S. 48l (1968). 


There is no evidence in the record that any franchised 


dealer would have continued up to the date of trial to pay over 
to FLM any and all of the incentive allowance received by it 
from Ford. Indeed, we believe that the most significant 
evidence in the record suggests the contrary. The written 


contract between FLM and Central Lincoln-Mercury (D. Ex. 0), 
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which assured FLM a supply of parts on a cost-plus basis, came 
to an end in July 1972 when Atlas Lincoln-Mercury assumed 
Central's franchise. From that time on, plaintiff had no 
written assurance from any active franchised dealer that it 
would continue to receive the incentive allowance. Each sub- 
sequent supplying dealer was free in its dealings with FLM to 
retain all or part of the incentive allowance on sales to FLM.* 
With the evidence in such a posture we believe it 
to he entirely improper for plaintiff to substitute conjecture 
for proof that the entire incentive allowance would have been 
received by plaintiff up to the date of trial. For this 
reason, plaintiff's claim for the incentive allowance for the 
period prior to trial should be denied in its entirety. 
B. Plaintiff Has Not Established Its Right 


to the Wholesale Incentive Allowance for 
the Period Following the Commencement of 


Trial en September 23, 1974 ssi. 


A fundamental principle of law is that no damages 
may be awarded for acts alleged to have been committed after 
the commencement of trial and for which no complaint has 


been made, no issue joined and no trial held. Connecticut 


* It is also noteworthy that during the period in which 
franchised dealers received the allowance on sales to 
FLM, the "mark-up" by franchised dealers on sales of 
crash parts to FLM was constantly subject to renegotia- 
tion as is evidenced by the fact that it varied from 
2% to 3% to 5% (Trial Tr. 144-146). 
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Importing Co. v. Frankfort Distilleries, 101 F.2d 79, 81 
(2d Cir. 1939); Flintkote Co. v. Lysfiord, 246 F.2d 368, 396 
(9th Cir.), cert. denied, 355 U.S. 835 (1957). 

Unless plaintiff moves to file a supplemental complaint 
in accordance with Rule 15(d) of the Federal Rules of Civil 
Procedure;* to which Ford would have an opportunity to file 


an answer, the purported claims for the incentive allowance 


for the period after trial commenced are not properly before 


the Court and may not be adjudicated. See Shayne v. Madison 
Square Garden Corp., 491 F.2d 397, 401 (2d Cir. 1974). 

Moreover, in the event plaintiff serves a supple- 
mental complaint, it is essential that plaintiff be required 
to prove that it would have continued to receive the entire 
amount of the incentive allowance from franchised dealers some 
three and one-half years after Ford stopped paying wholesale 
incentive on sales of crash parts by Atlas to FLM. Whatever 
limited probative value evidence that plaintiff was receiving 
the full incentive allowance from franchised dealers in 


* To our knowledge, plaintiff has not made any motion to 
serve a suoplemental complaint. Plaintiff's Memorandum 
of Law in Support of Its Motion to Amend and Supplement 
Its Complaint with respect to Damages, dated February 3, 
1976, certainly cannot do double duty as a motion under 
Rule 15(d) and as the memccandum required by Local Rule 
9(b). At the very least, plaintiff should serve a copy 
of the proposed supplemental complaint along with the 
appropriate motion papers. 
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November 1972 may have as proof of damages for the period 
immediately following that date, it is of no significance 

in establishing either liability or damages in February 1976. 
None of the franchised dealers from whom plaintiff today 
appears to be buying crash parts has ever had any arrangement 
with plaintiff for the passing along of the incentive allowance 
either in whole or in Part, so far as the record reveals. 

To hold that there is proof either of liability or 
damages for the later period would be to disregard the indepen- 
dent role of the franchised dealer in passing on to plaintiff 
such portion of the wholesale incentive as it sees fit, to 
assume a state of facts as to which there is no evidence and 
to deny to defendants their day in court upon such issue, 
contrary to the requirements of Rule 15(d). See Otis Elevator 
Co. ¥. 570 Building Corp. 35 F. Supp. 348, 349 (2 .D.N.Y. 

1940). 

C. Plaintiff Has Not Established Any Lost 
Sales Resulting from Defendants' With- 
drawal of the Wholesale Incentive Allowance 
to Franchised Dealers on Sales to Plaintiff 

At the post-trial conference held on December 18, 
1975, the Court informed plaintiff's counsel that the Court 
would only consider claims for lost sales that were specifi- 
cally attributable to the withdrawal of the incentive allowance 


to franchised dealers on sales to FLM. 
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Rather than making a specific showing of “lost 
sales" plaintiff resurrects its previously rejected claim 
for "growth interruption damages" or "growth increase lost" 
(See Defendants’ Post-Trial Brief at pp. 111-114).* Plain- 
tiff offers two formulations: one assumes a steady level 
of sales (Exhibit A) and the other assumes a hypothetical 
rate of increase in sales (Exhibit B). Either formulation 
of this claim, which presumably is plaintiff's interpreta- 
tion of “lost sales", involves a fatal failure of proof as 
to causation and rests upon impermissible speculation. 

First, plaintiff has maintained throughout these 
proceedings that it resold crash parts at the same markup 
after it no longer received the incentive allowance as it 
did when it was receiving the benefits of the allowance. 
That is, plaintiff was absorbing the differential and seliing 
at the same price it would have sold had it been receiving 
the allowance.** It follows, therefore, that plaintiff's 


* In addition, plaintiff has also resurrected its claims 
for so-called “obsolescence credits” and "2% dealer 
premium payments"--items of damage that similarly have 
been rejected by the Court. The improper and purely 
-speculative nature of these claims are thoroughly dis- 
cussed in Defendants’ Post-Trial Brief at pp. 96-99 and 
we will not extend this memorandum by repeating them here. 


Plaintiff's Post-Trial Bricf makes the fcllowing assertion 
at p. 72: 


"Once the plaintiff could not receive the whole- 

sale incentive allowance any longer, the pleintiff 
was compelled to absorb this allowance and sold 

crash parts to service stations and body shops 

for exactly the same price at which it had been 
selling crash parts prior to the wholesale incentive 
allowance being taken away from it by the defendant.” 


sales would have been the same even if it had been receiving 
the allowance. Thus any reduction in sales volume must be 
attributable to other factors. 

Second, this conclusion is confirmed by plaintiff's 
own figures. Taking, for example, plaintiff's “Growth Loss - 
Exhibit A," it indicates that, while sales declined in fiscal 
years 1974 and 1975, the sales during the first half of fiscal 
year 1976 show a dramatic increase which if continued will 


result in the greatest sales year in plaintiff's history.* 


Yet during this entire period of fluctuating sales, franchised 


dealers were not receiving the incentive allowance on sales 
of crash parts to plaintiff. Thus it is uncontroverted that 
plaintiff's sales have been substantially, and recently 
favorably, influenced by factors other than the availability 
of the incentive allowance. 

In addition to its wholly speculative nature, this 
Claim is inflated on its face by approximately 52%. The 
trial record clearly indicates that the incentive allowance 
only applied to 48% of all crash parts sold to franchised 
dealers by Ford. (Trial Tr., 614-615) In turn, presumably, 
only approximately 48% of FLM's purchases would have been 


* Sales to date for fiscal 1976 are estimated by plaintiff 
to be $301,803 (as compared to a level sales projection of 
only $274,758). If the present sales rate continues, 
it would indicate sales of approximately $846,500 for 
FLM's 1976 fiscal year. 


eligible for the incentive allowance. Yet, plaintiff is 
seeking recovery of "growth interruption damages" across 

the board--with no attempt to segregate "lost sales" of 
eligible crash parts. Certainly plaintiff could not claim 
any causal relation between the elimination of the incentive 


allowance and "lost sales" of parts not affected by the 


allowance. Thus, plaintiff's claim for “growth interruption 


damages", even if it had merit, would have to be reduced 
by at least 52%. 
Il. ANY INJUNCTIVE RELIEF SHOULD BE 
LIMITED TO THE PRECISE PRACTICES 
FOUND BY THE COURT TO BE IN 
VIOLATION OF THE LAW 
Any injunctive relief ordered by the Court should 
be limited to the Court's decision of December 19, 1975 
and directed solely to eliminating any price discrimination 
which the Court founc with respect to Ford's failure to 
grant the wholesale incentive allowance to its franchised 
dealers on sales of crash parts by such dealers to FLM. 
As the Supreme Court stated in Schine Chain Theatres v. 
United States: 
"The precise practices found to have 


violated the act should be specifically 
enjoined.” 334 U.S. 110, 126 (1948). 


Plaintiff's proposed injunction, in contrast, 
seeks to enjoin a host of alleged practices totally un- 
related to the specific violation of law found by the Court. 
Indeed, plaintiff's proposed injunction is principally 
addressed to violations of Sections 1 and 2 of the Sherman 
Act, Statutory sections which the Court expressly held Ford 
had not violated. There is no basis for an order enjoining 
Ford from engaging in price fixing conspiracies, or coercion 
of dealers, or refusals to deal, or resale price maintenance, 
each of which plaintiff seeks to enjoin. 

Instead, Ford submits that pursuant to the Court's 
decision of December 19, 1975 the only proper injunctive re- 
lief would be to require Ford to grant the wholesale incen- 
tive allowance to franchised dealers on sales by them to 
FLM on the same terms and conditions as Ford grants the 
incentive allowance to franchised dealers on sales to 
"eligible customers", as that term is defined and used 
in Ford's Policy and Procedure Manual and its Master Price 


List. The counter-proposed injunction is directed to 


this specific matter, the sole violation found by the 


Court. 
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CONCLUSION 


In the event the Court should conclude that the 
plaintiff is entitled to any relief, the Court should enter 
such appropriate relief in accordance with defendants' 


counter-proposed order, judgment and injunction. 


Dated: February 6, 1976 
Respectfully submitted, 


SULLIVAN & CROMWELL 
Attorneys for Defendants 
48 Wall Street, 
New York, N.Y. 10005 
(212) 952-8100 


Robert MacCrate 
William M. Dallas, Jr. 


William A. Zolbert 
Office of the General Counsel 
Ford Motor Company 


Of Counsel. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 
-against- : 73 Civ. 73: (tee) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


DEFENDANTS' MEMORANDUM IN RESPONSE 
TO PLAINTIFF'S PETITION FOR AN 

AWARD OF ATTORNEYS' FEES AND COSTS 

The Court is granting judgment to plaintiff under 
two separate sections of the Clayton Act: damages under 
Section 4 (15 U.S.C. § 15) and injunctive relief under 
Section 16 (15 U.S.C. § 26). 

Section 4 provides that a plaintiff may recover 
“the cost of suit, including a reasonable attorney's fee" 
with respect to a claim for damages; but significantly there 
is no comparable statutory provision allowing such recovery 
with respect to a claim for injunctive relief under Section 
16. The law has long been settled that no recovery for 
attorneys' fees is to be awarded with respect to a judgment 


for injunctive relief under the Clayton Act. Decorative Stone 


Co. v. Building Trades Council, 23 F.2d 426, 428 (2d Cir. 
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1928) (per L. Hend, Swan, A. Hand, C.J.). 
There is the further limitation on the amount 
of attorneys' fees recoverable that they be for the 
work which produced the actual recovery in the action. 
As Judge Wyzanski observed in Union Leader Corp. v. News~ 


papers of New England, inc.: 


ae . such a partially successful antitrust plaintiff 


can recover from the antitrust defendant only on 

account of such portion of the attorney's effort as 

produced a recovery." 218 F. Supp. 490, at 492 

(D. Mass. 1963). 

The petition disregards these overriding limita- 

tions upon any award of attorneys' fees in this action. 
It stresses the importance of the injunctive portion of the 
judgment and the work done regarding that aspect of the 
case. In addition, it indicates that a very substantial 


portion of the time spent related to the rejected Sherman 


Act claims. At the same time, however, the petition pro- 


vides only very limited information as to how the attorneys' 


work should be apportioned among the various facets of 
the case, so as to eliminate the work done in relation to 


the injunctive aspect and in relation to the rejected 
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Sherman Act claims.* 

From the information provided, it seems fair 
to conclude that at least half of the 2104 hours of lawyer 
time claimed to have been spent on this case by plaintiff's 
various attorneys related to the injunctive aspect of the 
case and that a major portion of the remaining time related 
to the rejected Sherman Act claims. Such portions of 
counsel's work in this matter should be no part of the 


present application. 


* Plaintiff's reliance on Merola v. Atlantic Richfield 
Co., 515 F.2d 565 (3d Cir. 1375) for the proposition 
that attorney fees may be awarded where the benefits 
conferred are non-pecuniary (Fee Petition, p. 11) is 
entirely misplaced. That case involved the award of 
attorney fees in the context of settlement of an 
antitrust action, a context in which Clayton Act, 
Section 4 has no application. Lindy Bros. Builders, 
Inc. v. American Radiator & Standard Sanitary Corp., 
487 F.2d 161, 164 (3d Cir. 1973). Instead, courts 
have applied the so-called “equitable trust doctrine" 
to award attorney fees where the plaintiff has 
settled. Under this doctrine, an award may be made 
regardless of the nature of the settlement. In short, 
since the limitation on attorney fees to damage awards 
under Section 4 is absent in settled antitrust actions, 
courts are free to consider non-pecuniary, as well as 
pecuniary, benefits in determining a fee award--a 

reedom statutorily forbidden to courts in litigated 
antitrust actions such as this one. 


Until a fuller showing is made by plaintiff's 
attorneysof how their time was spent and the basis for their 
extraordinary claim, no reasonable assessment can be made 
of an appropriate award under Section 4 of the Clayton Act. 
But. it is beyond doubt that the claim in the petition is 
vastly inflated, contains impermissible elements and must 
be slashed by at least 75%. 

A. An Evidentiary Hearing Should Be Held upon 
a Full Record of All Relevant Informacion 

The law in the Second Circuit is clear: aAtturney 
fees may only be awarded after an evidentiary hearing is 
held in which the opposing party is afforded an opportunity 
for cross-examination. City of Detroit v. Grinnell Corp., 
495 F.2d 448, 472 (zd Cir. 1974). In Perkins v. Standard Oil 
Co., 399 U.S. 222 (1970), cited in Grinnell, the Suprem= 
Court declared: 

"(T]he amount of the award for such services should, 
as a general rule, be fixec in the first instance 
by the District Court, after hearing evidence as to 


the extent and nature of services rendered." 399 
U.S. at 223 (emphasis added). 


Plaintiff's attorneys have applied for attorneys’ 


fees of $425,000-~-an amount which far exceeds any objective 


appraisai of the value and worth of their services. Apparently, 
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aware of the gross disparity between the amount of their 
fee application and any monetary recovery, counsel claim 


that the principal benefits of their legal services is the 


obtaining of injunctive relief in favor of FLM. (Fee 


Petition, p. 6) In view of this claim, as well as others 
which require substantial and additional downward adjustment 
in any fees awarded, and because plaintiff's counsel have 

not submitted documentation necessary to support the 
conclusory statements made in the fee petition and the 
supporting affidavits, Ford requests the Court to defer 
consideration of any fee award until a full record of all 
relevant information is placed before the Court by plaintiff's 
attorneys and defendants’ attorneys are given a fair oppor- 
tunity to review this information and to cross-examine the 


applicants regarding such information. 
B. Relevant Factors to the Court's Determination 


Tie controlling authorities establish a litany 
of factors to be considered in determining an award of 
reasonable attorneys' fees. Rather than adhere to that 
unfocused procedure, we discuss below those particular 
matters that are most appropriately at issue in this 


case. 


1. Time Spent. This is the most important 
factor: both the total number of hours and by whom and 
how the time was spent. As the Second Circuit stressed 
in Grinnell, supra: 


"The starting point of every award, once it 
is recognized that the court's role in equity is 
to provide just compensation for the attorney, 
must be calculation of the attorney's services in 
terms of the time he has expended on the case. 
Anchoring the analysis to this concept is the only 
way of approaching the problem that can claim 
objectivity, a claim which is obviously vital to 
the prestige of the bar and the court." 495 F.2d 
at 470; accord, Lindy Bros. Builders, Inc. v. 
American Radiator & Standard Sanitary Corporation, 
407 F.24 161% (30 Cir. i973). 


To this end, plaintiff's counsel should introduce into evidence 


billing records, charge slips or entry reports made contem- 


poraneously with the services performed. "(W]ithout some 
fairly definite information as to the hours devoted to 
various general activities, e.g., pretrial discovery, settle- 
ment negotiations, and the hours spent by various classes 

of attorneys, e.g., senior partners, junior partners, 
associates, the court cannot know the nature of the services 
for which compensation is sought." Lindy Bros. Builders, 


Supra, at 167. 


Where, as here, several attorneys are filing a 
joint petition for fees, the Court should employ different 
hourly rates for the different attorneys and further adjust 
the rate for the different activities engaged in by counsel. 


Grinnell, supra, at 471 
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In addition, the Court should deduct those hours 
that were attributable to seeking injunctive relief and to 
presenting rejected theories of liability. 

As we have noted, Section 16 of the Clayton Act 
does not provide for the award of attorney fees in connection 
with the issuance of injunctive relief, and the time attri- 
butable to such work therefore may not be included in 
the fee award. Decorative Stone Co. v. Building Trades 
Council, 23 F.2d 426, 428 (2d Cir. 1928); Milgram v. Loew's 
Inc., 192 F.29 579, 586-87 (3d Ciz. 1951); Ring v. Spina, 
84 F. Supp. 403, 408 (S.D.N.Y. 1948; For example, Mr. 
Wasser claims to have spent 335 hours in connection with 
seeking preliminary injunctive relief (Wasser aftt., pp. 
10-11), and Mr. Schlesinger asserts that "a great deal of 
time" has been spent preparing the “proposed judgment and 
permanent injunction. . .." (Schlesinger afft., pp. 15-16). 
These hours should be excluded entirely. But also the 
Court should allocate the remaining hours on a reasonable 
basis between services attributable to the damage award and 
the injunction. Since plaintiff's counsel claims that the 
most important result of their services is the contemplated 
injunctive relief, it would seem reasorable to allocate at 
least one-half of the remaining hours to the injunction in 
line with counsel's own assessment of the value of their 


services. 


Finally, the hours spent by counsel in unsuccess~ 
fully attempting to show a violation of Sections 1 and 2 of 
the Sherman Act and in calculating various items of damages 
rejected by the Court should be deducted from any remaining 
figure of time spent. As Judge Pollack admonished in 
Vanderveld v. Put and Call Brokers and Dealers ASssoc.: 

"The fee awarded should not include compensation 
for time expended upon theories of liability or over- 
drawn items of damage ultimately rejected by the trier 
of fact." 344 F. Supp. 157, at 160 (S.D.N.Y¥. 1972). 

2. Downward Adjustments. In contrast to the 


arbitrary addition of $200,000 to plaintiff's attorneys’ 


evaluation of their time spent in this case, we submit that 


the record requires substantial downward adjustments from 


the fees sought purely on an hourly basis.* 
(a) Unrelated pre-complaint activities. All 
time expended pricr to the filing of the complaint and 


unrelated to the conduct of this litigation should be 


* In support of their positicn plaintiff's counsel cite a 
number of cases awarding sizeable attorneys' fees (Petition 
p. 13). Yet they were unable to find a single case 
awarding more than one third of a treble damage award or 
the equivalent, that is, of an amount equal to a single 
damage award. Interestingly, in one case relied upon 
by pleintiff's counsel where $100,000 was awarded for 
attorneys’ fees, which equalled the $100,000 single damages 
awarded, counsel had expended 12,912 hours through trial. 
That award of attorneys’ fees amounted to $7.74 per hour. 
Twentieth Century Fox Corp. v- Goldwyn, 328 F.2d 19¢ 
(th Cir.), cert. denied, 378 U.S. 880 (1964). 


entirely excluded. For example, Mr. Wasser claims to have 
spent a substantial portion of his time before the filing 

of the complair* holding unsuccessful conferences with the 
Federal Trade Commission attempting to get the Commission 

to act in this matter and with defendant's counsel seeking 

an adjustment of the matter. Assuming arguendo their 
validity, these hours should be deducted unless counsel 

can satisfactorily demonstrate that they contributed directly 
to the subsequent recovery in this case. 

(b) Quality of representation. From the insti- 
tution of this action in February 1973, it has been character- 
ized by diffuse and indiscriminate allegations and by the 
absence of legal analysis of the essential elements of the 
various claims asserted. Boilerplate charges of antitrust 


allegations were made without relation to the particular 


facts of the case. As a result, the case was presented for 


trial upon a wide range of theories which the Court found 
wholly lacking in merit and for which there was no support 
in the evidence. 

It was the Court, in the last analysis, and not 
plaintiff's counsel, which identified a basis upon which 
plaintiff might recover in this action. Nowhere in the 
plaintiff's pretrial submissions was «he Court's rationale 


urged or anticipated. 


In such circumstances, the actual contributions of 
plaintiff's counsel to any success of plaintiff in the 
prosecution of this action have been unusually small. 

The papers submitted in support of the fee appli- 
cation by plaintiff's attorneys fail to take into account 
the professional inadequacy, irrelevancy and duplicative 
character of much of the work performed. These qualities 
in the professional work contributed substantially to in- 
creasing the time consumed by the Court and all counsel in 
the trial of this action and in the extensive post-trial 
consideration of the case. Such needless proliferation of 
time spent cannot justify an exorbitant application for 
fees. 

(c) Change of counsel and duplicative time. The 
Court will recall that counsel was changed by plaintiff on 
the eve of trial. Originally plaintiff was represented by 
Mr. Wasser but only days before the trial was originally 
scheduled to begin, and only six weeks before the trial 
actually commenced, the firm of Julien & Schlesinger, P.C. 
was retained to try the case. It is recognized that in such 


circumstances the time necessary to familiarize trial counsel 


with the case must be deducted by the Court in determining 


reasonable attorney fees. Michelman v. Clark-Schwebel Fiber 
Glass Corp., 1975-2 CCH Trade Cas. 460,551 (S.D.N.¥. 1971). 
Moreover, all duplicative time of Mr. Wasser and of trial 


counsel, once Julien & Schlesinger were retained, should be 
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deducted. Michelman, supra; City of Philadelphia v. Charles 
Pfizer & Co., 345 F. Supp. 454 (S.D.N.¥. 1972). Plaintiff's 
counsel have not shown why two law firms were necessary or 
what division of labor, if any, there was between them. 
Compare City of Philadelphia, supra, at 484. 

In sum, it is clear that the $425,000 allowance 
requested by plaintiff's attorneys bears no relation to the 
permissible dimensions of a fee fixed pursuant to Section 4 
of the Clayton Act for that portion of their services as 
produced a recovery for damages. The petition is fatally 
defective and offers no rational basis for the fixing of 
an award which can properly relate only to a minor fraction 


of the work which is recited. The burden rests with plain- 


tiff's attorney to come forward with detailed substantiation 


for that portion of their claim which is properly allowable. 


Such substantiation to this time is totally lacking. 


C. Fixing an Awara for Costs. 


In addition to the excess demand for attorneys’ 
fees, the entire request for accountants' fees in the amount 
of $46,850 (which is said to have been expended in preparing 
a claim for damages (Wasser afft., pp- 6, 9)), must be dis- 
allowed as beyond the allowable “costs" fixed by 28 U.S.C. 

§ 1920 and Rule 54(d) of the Federal Rules of Civil Procedure. 


Plaintiff may not recover as costs any amounts expended for 


services rendered by accountants such as those identified 


at page 14 of the Fee Petition: 

"(T]he only costs recoverable by a successful 
plaintiff in a private antitrust suit are those which 
are normally allowable under 28 U.S.C. § 1920 and 
Rule 54(d), and such costs do not include accounting 
fees." Twentieth Century Fox Film Corp. v. Goldwyn, 

238 F.2a 190, at 224 (9th Cir. 1964). 

Regardless of the statutory limitation on costs, 
the time spent computing the amount of the wholesale incen- 
tive allowance claimed to have been improperly denied dealers 
selling crash parts to FLM would have to be excluded. As 
is set forth in defendants’ post-trial brief, this time would 
have had to have been expended as a routine part of FLM's 
business operations (or of a franchised dealer) had defendant 
granted the allowance on sales of crash parts to plaintiff 
(see Defendant's Post-Trial Brief, pp. 92-93). It is simply 


an inherent cost of making a claim for wholesale incentive 


allowance, which reduces the net amount realized by the 


party receiving the allowance. If such expenses are to be 


taken into account they could only be treated as an offset 


to the amount of wholesale incentive allowance awarded as 


damages. 


CONCLUSION 


For the reasons stated, the Court should defer 


consideration of the petition for a fee award and defendants’ 


attorneys should be given a fair opportunity to review any 
information now proffered by plaintiff's attorneys and to 
cross-examine the applicants regarding such information. 

In any event, the claim in the petition is vastly inflated, 
contains impermissible elements and must be reduced to a 


minor fraction of the amount claimed. 


Dated: February 6, 1976 
Respectfully sbumitted, 


SULLIVAN & CROMWELL 
Attorneys for Defendant 
48 Wall Street, 
New York, New York 10005 
(212) 952-8100 


Robert MacCrate 
William M. Dallas, Jr. 


William A. Zolbert 
Office of the General Counsel 
Ford Motor Company 


Of Counsel. 


Affidavit of Robert MacCrate, Sworn ‘oc Mezch 1, 1976, 
in Opposition to Petition For Attorneys’ Fees an Coste 


rey ; 
Veda 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., : 73 Civ. 713 
(TPG) 


Plaintiff, 
AFFIDAVIT IN 
~against- : OPPOSITION TO 
PETITION FOR 
FORD MOTOR COMPANY and FORD . ATTORNEYS’ FEES 
MARKETING CORPORATION, i AND COSTS 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


ROBERT MacCRATE, being duly sworn, says: 

1. This affidavit is submitted in opposition 
to the petition for attorneys' fees and costs filed py 
counsel for plaintiff. Defendant opposes the petition 
following the taking of the deposition of plaintiff's 
counsel, on each of the following gr: nds: 

a. With respect to the claim fer David L. 
Wasser, attorney and accountant: 

(1) the number of hours claimed to have been 
spent for which attorneys' fees may be awarded 
--are in the aggregate grossly inflated; 

--appear to include all time spent on any matter 
for FLM Collision Parts, Inc., either as an 
attorney or as an accountant from October 1972 
to February 6, 1976; 

--are in substantial number arbitrarily assigned 


as “lawyer time" even though the work done was of 


a bookkeeping and accounting characte:; 
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--were to 2 substantial extent devoted to seeking 
injunctive relief in this action; and 
--were to a substantial extent unrelated to the 
actual recovery for damages which the Court has 
indicated it would allow with respect to the whole~ 
sale incentive allowance. 
(2) The claimed hourly rate of compensation is 
excessive in light of 
--counsel's refusal and apparent inability to show 
that he has any established hourly rate which he 
customarily charges in such matters; 
--the limited nature of the legal services actually 
rendered; 
--the extensive reliance by counsel on other attor- 
neys to do the work for him; and 
--the level of hourly rates which courts have em~ 
ployed in other cases for the purpose of valuing 
legal services for the award of counsel's fees. 
b. With respect to the claim for Julien & 
Schlesinger, P. C.: 
(1) The number of hours claimed to have been 
spent for which attorneys’ fees may be awarded 
~-are not documented by any time records maintained 


by the firm; 


--were to a substantial extent duplicative of the 


time claimed to have been spent by Devid L. 
Wasser; 

--were to a substantial extent unrelated to the 
actual recovery for damages which the Court has 
indicated it would allow with respect to the whole- 


sale incentive allowance; and 
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--were in part devoted to seeking injunctive relief 
in this action. 

(2) The claimed hourly rates are excessive 
in light of 

--counsel's inability to show that they have any 
established hourly rates which they customarily 
charge in such matters; and 

--the level of hourly rates which courts have 
employed in other cases in determining the amount 
of reasonable attorneys’ fees. 

2. Defendants acknowledge that attorneys’ fees 
may be awarded pursuant to Clayton Act §4 (15 y.8.C. $135) 
when a recovery of damages is awarded for violation of 
the Robinson-Patman Act. Certain of the applicable 
principles as to the limits and measure of reasonable fees 
in such cases were set forth in defendants' memorandum 
submitted to the Court on February 6, 1976. Now, following 
the deposition of plaintiff's attorneys on February 13, 
19 and 20, 1976, and their responses--to the limited 
extent made--to the subpoenas for their records, this 
affidavit sets forth the factual record relevant to the 
petition for attorneys’ fees and costs. An accompanying 
supplemental memorandum sets forth the defendants’ con- 
tentions regarding the application of the controlling 
legal principles to this factual record. 

The Time Spent and Rate of Charge by 
David L. Wasser, Attorney and Accountant 
3. In the petition of plaintiff's attorneys, 


Mr. Wasser claims that he spent 1277 hours as a lawyer and 


365 hours as an accountant working in some connection with 


this case. (Petition, pp. ll, 13-14) In his affidavit 
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submitted with this petition, he divides his "lawyer 
time" spent prior to the retention of Julien & 
Schlesinger into three periods (the third of which extends 
into the period of joint trial preparation): Mr. Wasser 
claims to have spent 280 hours in what he refers to as 
the "pre-complaint period" (Wasser afft., p. 10), 335 
hours in the period up to March 25, 1974 when he was 
seeking a preliminary injunction (ibid., pp. 10-11), 

and 409 hours, from March to September 1974 in "discovery 
and trial preparation” (ibid., p. 11). It appears that 
Mr. Wasser claims to have spent more than 600 hours of 
"lawyer time” cn the matter befcre he retained Julien & 
Schlesinger. 

4. After he retained Julien & Schlesinger, Mr. 
Wasser claims to have continued to devote substantial 
amounts of time to the matter and, specifically, during 
the trial of the case (September 23, 1974 to October 9, 
1374), he claims to have spent 151 hours as an attorney 
(ibid., p. 11-12)--as well as 10 hours as an accountant 
(Wasser Exhibit 4). In contrast, Mr. Julien, plaintiff's 
chief trial counsel, claims to have spent 88 hours on the 
case during the same period, Mr. Schlesinger claims to 
have spent 96 hours and Mr. Jaroslawicz, who is identified 
as the one principally engaged in out of court preparation 
for plaintiff, claims to have spent 109 hours. (Schlesinger 


afft., pp. 13-14; Schlesinger deposition, p. 33) 


Mr. Wasser's Refusal to Provide Relevant Information 


5. Defendants have sought by subpoena of records 


and through Mr. Wasser's deposition to determine how Mr. 


Wasser accounted for his time on FLM matters, how he 


distinguished (if he did) between lawyer time and 


1728a 


accountant time, how he separated the time spent in 
routine auditing of FLM financial statements from the time 
spent preparing financial statements for use in this case, 
what portion of his time spent for FLM was devoted to 
matters unrelated to the actual recovery obtained by FLM 
in this action, and what portion of his time was devoted 
to efforts to obtain injuncti:y isclief. However, ca the 
advice of Julien & Schlesinger, “ho served as counsel to 
Mr. Wasser, both during his deposition and in connection 
with his response to the subpoena, Mr. Wasser refused to 
answer countless questicns or to produce a number of 
relevant papers. 

6. The questions which Mr. Wasser refused to 
answer are coliected in Exhibit A to this affidavit 


and the subpoenaed material which Mr. Wasser has refused 


to produce is listed in Exhibit B to this affidavit. 


Moreover, from such diary entries as Mr. Wasser did pro- 
duce, he withheld by redaction substantial portions of 
the information, claiming it to be “confidential”, thereby 
increasing the difficulty ef verifying the accuracy of 
his claims. For example, for the period March 8, 1974 
to March 5, 1975 there are 67 separate redactions of 
relevant information denoted as "confidential". In 
addition, there are countless other redactions during this 
same period which may or may not be relevant since Mr. 
Wasser testified that not all relevant redactions were 
labeled “confidential" on the margin of the excised 
diaries supplied to defendants (Wasser deposition, p. 109). 
7. Mr. Wasser's wholesale refusal to provide 
either his own verification or a means by which defendants 
could verify the fairness and accuracy of his claims would 


alone justify, we submit, the rejection of any claim hy 
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Mr. Wasser for attorneys' fees. Nevertheless, defendants’ 
attorneys have attempted to analyze such information as 
Mr. Wasser did provic and in the following paragraphs 
these facts are detailed together with the conclusions 
defendants urge the Court to draw regarding Mr. Wasser's 


portion of the claim for attorneys' fees and costs. 


"Lawyer Time" v. "Accountant Time" 


8. Mr. Wasser has been a certified public 
accountant since 1941 (Wasser afft., p. 7). He later 
attended New York Law School receiving his law degree in 
1952 and was admitted to the bar in June 1954 (Wasser 
deposition, p. 17). He testified that he did not segregate 
his accounting time from his legal time: "the time 
listed for accounting work was included within my legal 
work and separated from my regular accounting. My diaries 
do not reflect these hours as accounting hours. They were 
part of my legal work" (Wasser depostion, p. 13). He 


added, however, that the time recorded in his diary did 


reflect some “regular accounting workin addition to 


time spent on legal work on the case, as well as what Mr. 
Wasser described (without defining) as "“Bpecial accounting 
work" (Id.). 

9. Not only does Mr. Wasser's diary fail to 
differentiate time spent on accounting matters from time 
spent engaged in legal work on the case, but Mr. Wasser 
himself demonstrated in his deposition an utter inability 
to distinguish work done in his capacity as an accountant 
from work done as a lawyer. When questioned about the 365 
hours claimed by him in his affidavit to have been spent 
“as an accountant" (afft., p. 9), Mr. Wasser initially 


testified that "the 36£ hours was not spent as an accountant, 


- « 
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but merely refers to the hours listed on Exhibit 4, 
namely, legal work done in preparing exhibits and cal- 
culating damages, as a lawyer, to implement my legal 
notes" (Wasser deposition, p. 114). When asked what was 
meant by the term “accountant” as used with reference to 
his 365 hours claimed at page 12 of the Fee Application, 
he responded: 
"By the use of the word ‘accountant’ through that 
entire application, these hours in which I referred 
to myself as an accountant it was implied to mean 
the legal work done to calculate damages and pre- 
pare exhibits, not as an accountant but as an attorney 
with an accounting background, designed to save a 
greater number of legal hours that would have had to 
be performed by a lawyer who was not an accountant" 
(Wasser deposition, p. 116). 
Later in his deposition, however, Mr. Wasser changed his 


position testifying that indeed he was claiming time 


spent in his capacity as a certified public accountant 


(Wasser deposition, pp. 145-147). He then stated: 


“Exhibit [4] represents the 365 hours of time that 

I spent as a CPA with a legal background in pre- 

paring exhibits and damage calculations for this 

case" (Wasser deposition, p. 147). 

10. A further example of Mr. Wasser's inability 

co distinguish work performed by him as an acocuntant 
from work performed as a lawyer is reflected an his testi- 
mony regarding Wasser Exhibits 35 and 36. Wasser Exhibit 
35 was a letter dated October 24, 1974 signed by Mr. 
Wasser and addressed to Mr. Julien which refers to three 
methods that were employed by Mr. Wasser in computing 
claimed lost wholesale incentive allowances. Wasser 
Exhibit 36 was an attachment to Exhibit 35 which contains 
computations based on these three methods of computation. 


Mr. Wasser first testified that these two documents were | 


prepared by him "as an accountant having a special knowledge 


¥ 
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of law and interpreting what is requested by the Court” 
(Wasser deposition, p. 169). A little later when asked 
in what capacity the calculations contained in Exhibit 36 
were prepared, Mr. Wasser answered in the following 
manner: 

"It is my opinion it is done as a lawyer, whether or 

not I put them on [Exhibit 4--the enumeration of 

365 hours], because I did not do the routine work, 

but the overaii supervision and the checking and 

coordination and consolidation was at the top level. 

So I would say it was a cotibination of both, CPA 

with a specialized training" (Wasser deposition, 

BP. 173). 

ll. The confusion of “lawyer time" and “accoun- 

tant's time" serves only to confirm that no matter how a 


substantial portion of the time allegedly spent by Mr. 


Wasser is characterized, it must be excluded fron any 


totalling of attorney's time which contributed to any 
recovery by plaintiff in this action. The only possibly 
relevant accounting work t> be ¢dore was simply that which 
a Ford dealer routinely perfo.ims to claim wholesale incen- 
tive allowance. Neither an attorney's time nor an accoun- 
tant's time ("having special knowledge of law") is in 

any way relevant to such routine claims filing with Ford. 
(In fact, the record indicates that such claims were 


prepared by Mr. McKee of FLM.) 


Relationship with FLM and Refusal to 
Disclose Fee Arrangements __ 


12. Mr. Wasser stated that since 1965 he has 
acted as an accountant and from time to time as a4 lawyer 
for FLM Collision Parts, Inc. ("FLM") and its principals 


(Wasser deposition, pp. 3~4). 
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13. Mr. Wasser refused, however, to produce any 
documents setting forth or to give any testimony describing 
the nacure of his fee arrangements with FLM as an accountant os 
Or lawyer, either in connection with this case or in 
general. Although it is stated in the petition (p. 8) 
that "plaintiff's counsel prosecuted this action on the 
basis of a contingency fee," counsel steadfastly maintained 
that they would provide no proof of that fact nor any 
information as to the relation between any such contingent 
arrangement and counsel's other arrangements with FLM. : - 


(Wasser deposition, pp. ll, 14, 41-43). 


Lack of Antitrust Experience \ 


14. The instant case is the first antitrust 
action with which Mr. Wasser has been associated which 
has gone to trial. At no previous time has he made an 
application for attorneys' fees in such a matter. (Wasser 
deposition, o. 41). Indeed, Mr. Wasser's involvement in 
antitrust matters has been very limited. Aside from this 
case, Mr. Wasser has been even remotely involved in only 
one other antitrust case which has entailed court pro- 
ceedings, that being a pending antitrust action brought 
by the State of New Jersey alleging antitrust violations 
agaist approximately 200 defendants; two of which de- 
fendants are represented by Mr. Wasser in conjunction 
with New Jersey counsel (Wasser deposition, pp. 30-41). 
Absence of an Established Hourly Rate 
fer the Services Involved 

15. Mr. Wasser refused to testify regarding his 
fee arrangements in any other antitrust matters, which i 
would have had a direct bearing on his claimed hourly 


rate in *°> instant case. 


When shown Wasser Exhibit 20, 


® 


By * . . 
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a purported fee statement in another antitrust case, Mr. 
Wasser refused, on the advice of counsel, to describe 
the nature of the proceeding to which the document related, 
to testify whether the same stated hourly rate applied 
in other antitrust cases or whether the fee statement had 
in fact been paid (Wasser deposition, pp. 38-39). 

16. As a result of Mr. Wasser's refusal to allow 
inquiry into his actual fee arrangements in any other anti- 
trust cases, there is no evidence of what Mr. Wasser has 
been paid for any antitrust advice or services that he 
may have rendered and no credible basis on which to con- 


clude that he had an established hourly rate of $100 for 


his work in such matters. 


Hours Claimed for "Pre-Complaint Period" 


17. During the “pre-complaint period” extending 
from October 1972 to February 1973, Mr. Wasser asserts 
that he had innumerable conversations with representatives 
of the Federal Trade Commission while attempting to in- 
terest the Commission in instituting proceedings. He 
includes all of this time in that for which plaintiff 
claims attorneys' fees (Wasser afft., p. 10). For example, 
Mr. Wasser includes in time spent during this period one 
dav devoted to a trip to Washington for which he claims 
16 hours (Wasser diary, January 23, 1973). 

18. In view of Mr. Wasser's refusal to document 
any of his claimed legal research or other work allegedly 
done in preparation of the complaint, it is not possible 
to segregate any specific time as having been devoted to 
that portion of the case on which the Court proposes to 
allow a recovery. However, some insight as to the manner 


of his preparation is gained from the fact that ten days 
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before filing the complaint in this action, he spent 

3 1/2 hours examining pleadings in a variety of antitrust 
actions in the files of this coe and made copies of 
various of these pleadings (Wasser deposition, p. 53). 
Thereafter, the complaint was filed on February 15, 1973 
containing, without specification, a wide variety of 
antitrust claims including alleged violations of Sections 
1 and 2 of the Sherman Act and Sections 2(a), 2(f£), 3, 

4 and 7 of the Clayton Act (Complaint, 420). 

19. The boilerplate and indiscriminate character 
of the charges made in the complaint, and subsequently 
argued in support of the motion for a preliminary in- 
junction, alleged without regard for the total absence 
of factual support, throw substantial doubt upon the claim 
that 280 hours were spent in the pre-complaint period which 


can in any way be related to the recovery which the Court 


has now indicated it would award to plaintiff. 


20. There is no way that one can tell from the 
information provided by Mr. Wasser what time he spent in 
connection with researching or developing the claim under 
the Robinson-Patman Act on which the Court is awarding 
damages to plaintiff. The "tapes" provided to defendants 
which list numbers purportedly representing hours spent 
by Mr. Wasser on this case do not show time spent research- 
ing the Robinson-Patman Act (Wasser deposition, pp. 74-75) 
and Mr. Wasser has refused to produce any documents pre- 
pared by him which might reflect his alleged research 
endeavors on the Robinson-Patman Act (Wasser deposition, 
pp. 7-ll, 75). In view of these obstacles to verification 


of the nature of Mr. Wasser's work and the cursory manner 
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in which the complaint alleges a violation of the Robinson- 
Patman Act, defendants contend that the Court should allow 
no more than ten hours of lawyer's time for the pre- 
complaint period. This would have been ample time to 
conclude such work regarding the Robinson-Patman Act as 

its citation in the complaint suggests and to prepare 


such allegations of facts as are relevant to such a claim. 


Hours Claimed for Period from “Complaint to 
Withdrawal of Preliminary imjunetion” ._—— 

2i. %In his affidavit of January 26, 1976 under 
the heading, “Complaint to Withdrawal of Preliminary 
Injunction," Mr. Wasser commences his description with 
the statement that "On May 21, 1973 plaintiff moved for 
a preliminary injunction . .." and he proceeds to claim 
that working as a lawyer for FLM he spent 335 hours, for 
which plaintiff seeks an award, during the period up to 
March 24, 1974 when Mr. Wasser withdrew his application 
for a preliminary injunction (Wasser afft., pp. 10-11). 
Again, there is no way that one can tell from the infor- 
mation provided by Mr. Wasser just what portion of this 
time was spent in connection with the claim under the 
Ropinson-Patman Act on which the Court is awarding damages 
to plaintiff; but an examination of plaintiff's preliminary 
injunction papers shows that only a nominal number of 
hours spent during this period could have had any possible 
relation to a recovery on the Robinson-Patman claim for 
damages. 

22. Commencing on May 14, 1973 and continuing 
over the next ten months until March 24, 1974, Mr. Wasser 
submitted various papers in support of an application for 
a preliminary injunction including the following: 


~-May 14, 1973, Notice of Motion and one-page 
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Affidavit of Stephen McKee, Secretary-Treasurer 
of plaintiff (Wasser Exhibit 11); 

--August 24, 1973, further one-page Affidavit of 
Stephen McKee and Memorandum of Law in Support 
of Motion for a Preliminary Injunction (Wasser 


Exhibits 21, 22 and 22); 


--September 4, 1973, Wasser letter regarding status 


of motion for a preliminary injunction (Wasser 
Exhibit 24); 

~-October 1, 1973, Plaintiff's Memorandum in Reply 
to Defendants’ Memorandum in Opposition to Plaintiff's 
Motion for a Preliminary Injunction (Wasser Exhibit 
25)3 

--October 26, 1973, Plaintiff's Memorandum in Reply 
to Defendants’ Second Memorandum Opposing Plain- 
tiff's Motion for a Preliminary Injunction (Wasser 
Exhibit 26); 

--February 25, 1974, Additional Memorandum and Updated 
Financial Statements of Fiaintiff in Support of 
Plaintiff's Motion for a Preiiminary Injunction 
(Wasser Exhibit 27); 

--March 6, 1974, Wasser letter to the Court submitting 
additional copies of documents in support of 
plaintiff's motion for a preliminary injunction 
(Wasser Exhibit 28). 

23. Although the papers identified in paragraph 
22 show on their face that they were prepared and submitted 
by Mr. Wasser in support of plaintiff's motion for a pre- 
liminary injunction, Mr. Wasser testified that only 30 


hours of the 335 hours of “lawyer time" which he claims 
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to have spent during this period related to seeking a 

preliminary injunction (Wasser deposition, p. 58). 

Instead, he asserted that the balance of the time related 

to seeking a permanent injunction in the action (Wasser 

deposition, pp. 59-61). Whether the time spent was for 

a “preliminary injunction" (as the papers recited) or 

for a “permanent injunction" (as Mr. Wasser now contends) 

is immaterial. In neither case is such time relevant 

to a claim for counsel's fees under Clayton Act §4 (15 

U.S.C. §15) with respect to an antitrust claim for damages. 
24. While Mr. Wasser has made virtually no 

showing of any time spent during 1973, following the 

filing of the complaint, and in 1974, up to the abandonment 

of his application for a preliminary injunction, which 

would properly be included in a claim for counsel's fees 

under Clayton Act §4 (15 U.S.C. §15), defendants recog- 

nize that during this period Mr. Wasser did perform some 

general administrative work with respect to the prosecution 

of the action for which attorneys’ fees might properly 

be claimed. For example, during this period defendants' 

counsel obtained an inspection of plaintiff's books and 

records which necessarily took a certain amount of Mr. 


Wasser's time. For these various hours spent in the 


handling of administrative matters pertaining to the 


general prosecution of the case, defendants suggest that 
the Court might properly allow 15 to 20 hours of Mr. 
Wasser's time from this 1973-1974 period in determining 


an amount of recoverable attorneys' fees. 
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Hours Claimed for "Discovery and Trial 
Preparation” and for “Trial” 

25. Mr. Wasser claims to have spent 409 hours 
in “discovery and trial preparation" from late March 1974 
to late September 1974, but aside from serving upon 
defendants a set of interrogatories on March 20, 1974 
and a notice to take the deposition of Mr. Rowlands dated 
July 8, 1974 (Wasser Exhibit 15), no discovery or dis- 
cernible trial preparation was accomplished by Mr. Wasser. 
His abortive attempt at proposed findings and conclusions 
dated July 5, 1974 (Wasser Exhibit 13) were entirely 
superceded by Julien & Schlesinger and the two depositions 
of Mr. Rowlands and Mr. Rose taken in early September 1974 
were similarly conducted by Julien & Schlesinger. 

26. Moreover, prior to retaining Julien & 
Schlesinger, Mr. Wasser sought and received the assistance 
of several other attorneys during this period (and in the 
immediately prior period) which further compounds the 
difficulty of ascertaining the amount and nature of the 
work actually performed by Mr. Wasser. He acknowledged 
that he conferred with Lewis Stackell, Esq. (with whom 


he shared office space until July 1974) as early as May 


30, 1973 (Wasser deposition, pp. 19-21), and on various 


other unspecified occasions, and that he obtained un- 
specified assistance in the prosecution of this action 
from Mr. Stackell right up to July 1974 (id.). In fact, 
Mr. Stackell's name appeared as of counsel on various 
court papers filed in this action in July 1974 (Wasser 


Exhibits 13 and 15). 
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27. Mr. Wasser refused, however, to state whether 
any work performed by Mr. Stackell was incorporated in 
papers filed in this case or whether Mr. Stackell is to 
share with him in any fee Mr. Wasser may be paid (Wasser 
deposition, pp. 67-68 and 95). 

28. Moreover, Mr. Wasser also acknowledged 
that he had an arrangement for assistance in this case 
with Herbert Stuhl, Esq., of a concer:. identified as the 
New York Institute of Legal Research (Wasser dapowition; 
pp. 23-24). However, Mir. Wasser refused to describe 
that arrangement or to answer any questions regarding 
just what assistance he obtained from Mr. Stuhl, other 
than to state that Mr. Stuhl had prepared various research 


materials for Mr. Wasser in connection with this case 


(Wasser deposition, pp. 24, 95). 


Retention of Other Lawyers as Trial Counsel 


29. The trial of this action was originally 
set by this Court for April 1, 1974, but the record con- 
firms that Mr. Wasser was neither equipped nor prepared 
to try the case at that time or at any other time. The 


trial date was thereafter successively postponed at 


plaintiff's request to June 17, August 28 and, finally, 


to September 23, 1974. 

30. Mr. Wasser's affidavit stated that Julien 
& Schlesinger, P. C., were retained by him in July 1974 
as “trial counsel" in this action (Wasser afft., p. 5). 
Mr. Wasser refused to disclose any information or to answer 
any questions regarding the terms on which they were re- 
tained, the arrangements for sharing of fees, for sharing 
of expenses, for sharing of labor or for sharing of respon- 


sibility (Wasser deposition, pp. 76-77). 
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31. By retaining Julien & Schiesinger, Mr. 
Wasser seems to have acknowledged his lack of qualifi- 
cation to serve as trial counsel. In his affidavit, Mr. 
Schlesinger confirms this fact, stating: "At the time 
your deponent's firm was retained, this action was not 
ready for trial. There had been no depositions taken of 
the defendants and the plaintiff's case was not ready to 
proceed." (Schlesinger afft., p. 5). 

32. Mr. Wasser states in nis affidavit that in 
preparing for trial and during trial he had "the primary 
responsibility for calculating damages suffered by the 
plaintiff as a result of the defendants' violations of 
the antitrust laws" (Wasser afft., p. 6). He goes on 
to state that “it was a time-consuming and difficult job” 
to calculate damages in this action which “required 365 
hours" “of his time as an accountant" and 138 hours of 
other certified accountants to perform (ibid., pp. 6, 9). 

33. Nonetheless, Mr. Wasser claims as “lawyer 
time” substantially all of the hours which he says he 
spent for FLM during the period from the retention of 
Julien & Schlesinger to the end of the trial. Between 
July 1, 1974 and October 15, 1974, he claimed to have 
spent only 10 hours of time in accounting work related 
to the case (Wasser Exhibit 4). 

34. It has been pointed out in defendants’ 
memorandum that accountants’ time is not a recoverable 
cost (Memorandum in Response to Plaintiff's Petition, 
p.12). Where, as here, the accountant is also of counsel, 
the lawyer-accountant cannot be permitted through the 
device of merging his accounting activities into his legal 
activities to recover as taxable attorneys’ fees the time 


spent as an accountant. 
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35. The following memoranda were submitted by 
plaintiff's counsel in connection with the ia and for 
each is indicated the date of its submission, the total 
number of pages and the portion pertaining to plaintiff's 
Robinson-Patman Act claim: 

--August 21, 1974, Plaintiff's Pretrial Memorandum 
of Law, 18 pages (Robinson-Patman Act, pp. 13-17) 

' 
(Wasser Exhibit 16); 

--September 23, 1974, Plaintiff's Pretrial Reply 
Memorandum of Law, 9 pages (no Robinson-Patman 
Act material) (Wasser Exhibit 18); 

~-September 25, 1974, Plaintiff's Trial Memorandum, 
9 pages (Memorandum relating generally to damages 
and injunctive relief) (Wasser Exhibit 19); 


-~-September 30, 1974, Plaintiff's Additional Trial 


Memorandum, 7 pages (no Robinson-Patman Act material) 


(Wasser Exhibit 29); 

-~September 30, 1974, Plaintiff's Supplemental Trial 
Brief, 14 pages (no Robinson-Patman Act material) 
(Wasser Exhibit 30). 

36. While Mr. Wasser testified that after the 
Court's admonition in March 1974 for the parties to give 
greater attention to the Robinson-Patman Act he devoted 
90 percent of his research time to this issue (Wasser 
deposition, pp. 74-75), he produced no evidence of any 
such research by him and the abbreviated treatment of 
Robinson-Patman matters in the memoranda listed in para- 
graph 34 belies arv significant contribution by him on 


this point. 
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37. In addition, aside from addenda containing 
Statistical exhibits, Mr. Wasser was unable to identify 
any portions of the memoranda listed in paragraph 35 
which reflected substantially his work, nor was he able 
to state how much time he Spent working on these memoranda 
(Wasser deposition, pp. 123, 329, 131, 136-137). 

38. Mr. Wasser took responsibility for having 
prepared the following Statistical exhibits which were 
used at the trial: 

Plaintiff's Exhibit 106 (Wasser Exhibit 31) 

l(a). Wholesale Incentive Credits Removal 

l(b). Obsolescence Credits Denied 


l(c). Stock Order Discounts Denied 


l(dj}. Increase of Premium Paid to Dealers 


l(e). Loss of Goodwil: 
Loss of Stock Order Discounts 
Loss Due to Inability to Purchase Direct 
Attorrey Fees and Costs 


Plaintiff's Exhibit. 106A (Wasser EXHibit 33) 
SSSA NEL EE S EXNIDIt 1LO6A 


(Restated Version of 106) 


aintiff's Exhibit 107 (Wasser Exhibit 32) 
9. Loss of Profit Due to Growth Interruption. 
39. It will be noted that, with the exception 
of item l(a) of Plaintiff's Exhibits 106 and 107, all of 
the exhibits referred to in Paragraph 38 pertain to various 
theories of damages which the Court has indicated it is 
rejecting. Even item l(a), which pertains to the whole- 


sale incentive allowance, was found to be inadequate to 
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support a recovery and most of the computations have had 
to be redone after the Court's decision in December 1975. 
Thus, the total contribution towarcs any ultimate recovery 
by plaintiff in this action of Mr. Wasser's statistical 
work, prepared before and during the trial, is virtually 
nil. 

-40. Mr. Wasser's claim for 409 hours spent after 
March 1974 in “discovery and trial preparation” (supra, 
paragraph 25) has not been shown to have made any signi- 
ficant contribution to plaintiff's recovery. Defendants 
submit that an allowance for time spent during this period 
of 25 hours would be a generous one for any conceivably 
relevant and non-duplicative time. 

41. For the period of the trial Mr. Wasser 
claims thet he spent, as noted earlier, 151 hours working 
as a lawyer for FLM and an additional 10 hours as an 
accountant, for all of which he seeks an award. It is 
clear that there is no way th * one can tell from the 
information provided by him just what portion of this time 
was spent as an attorney or what portion was spent in 
connection with any claim under the Robinson-Patman Act. 
The available information suggests that it was in fact 
unnecessary for Mr. Wasser to render any lawyer services 
at the trial of this case on behalf of plaintiff and that 
such “lawyer time” as he spent was duplicative of time 
spent by the Julien & Schlesinger lawyers as trial 
attorneys. Accordingly, even if the lack of any contri~- 
butic the plaintiff's recovery on the Robinson~-Patman 


claim were to be disregarded, defendants c tend that 


no recovery should be allowed for time spent during the 


period of the trial as a charge against defendants under 
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Clayton Act §4 (15 U.S.C, §15). This conclusion is 
further reinforced by the fact that Mr. Wasser appeared 
at the trial as a witness, a role tha. is customarily 
foreclosed to trial counsel under the Code of Professional 


Responsibility. 
Hours Claimed for the "Post-Trial" Period 


41. For the period since the trial was adjourned 
in October 1974, Mr. Wasser claims to have spent 102 hours 
as an attorney. With respect to the post-trial brief 
prepared on behalf of the plaintiff, Mr. Wasser is unable 
to identify any portion of the main body of the brief which 
substantially reflects his work (Wasser deposition, pp. 
159-160), nor is he able to state how much time he spent 
participating in the preparation of the briet (Wasser 
deposition, p. 162). 

42. Significantly, Mr. Wasser's affidavit 
describes his work during this period as directed towards 
preparing various "damage figures" (Wasser afft., pP- 12). 
In particular, Mr. Wasser states in his affidavit that 


“your deponen’ has expended a substantial amount of time 


in updating the damage sustained .y the plaintiff and 


preparing those damages in the form requested by the 
Court as to those damages which the Court indicated it 
would permit the plaintiff to recover" (Wasser afft., p. 13). 
43. Moreover, Mr. Wasser testified that the 
statistical exhibits prepared by him for use at the recent 
hearing on damages (Wasser Exhibit 37A [Plaintiff's Exhibit 
1000] and Wasser Exhibit 38) were prepared by him in his 


capacity both as a lawyer and as an accountant and that 


he has no segregation of the time spent in this dual 
capacity in his diary (Wasser deposition, pp. 177-178) 

44. In view of the bookeeping and accounting 
character of the work described by Mr. Wasser which has 
been undertaken during the post-trial period and his in- 
ability to segregate any time which could reasonably te 
classified as "lawyer time", we submit that no award should 


be made for work done by Mr. Wasser during this period. 


Claim for Costs 


45. In addition to seeking an award for attor- 
neys fees payable to Mr. Wasser, plaintiff is also claiming 
certain amounts as “costs" incurred by Mr. Wasser in the 
rendering of accounting services by himself, an assistant 
and two other certified public accountants and for the 
“paralegal” services of his wife and daughter. 

46. As noted in paragraph 34, amounts expended 
for accounting services are not taxable items of cost. 
Moreover, the amounts claimed by Mr. Wasser as costs for 
both accounting and paralegal services are not actual 


out-of-pocket expenses, but instead reflect a gross 


inflation of up to 5 times the amounts actually expended 


by him in puyment for these services (Wasser deposition, 
pp. 46-50). 

47. For the services of the two other certified 
public accountants (Messrs. Brand and Israel), Mr. Wasser 
compensated them at the rate of $15 an hour but is claiming 
their services as a "cost" at the rate of $75 an hour 
(Wasser deposition, pp. 49-50). For the services of his 
accounting assistant (Tony Basil), Mr. Wasser paid $8.00 


an hour and is claiming at the rate of $15 an hour (Wasser 
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deposition, pp. 49-50). Likewise, for the paralegal 
services of his wife and daughter, Mr. Wasser is claiming 
at the rate of $15 an hour, having paid them only $10 an 
hour and $3.00 an hour respectively (Wasser deposition, 
pe. 49-50). 

48. Defendants contend that there should be 
no award of costs for accounting services and that if any 
paralegal services could be related to the Robinson-Patman 
Act recovery, any award would have to be limited to 
verified out-of-pocket expense by Mr. Wasser. 

The Time Spent and Rate of Charge 
by Julien & Schlesinger, FP. C. 

49. Since July 30, 1974 when Julien & Schlesinger, 
P. C., state that they were retained in this action, they 
claim to have spent up to February 9, 1976 an aggregate 
total of 933 hours (Wasser Exhibit 34). However, at the 
hearing on February 9, 1976, Mr. Julien acknowledged that 
the firm kept no time records (Tr. 76). The only records 
of work done which Julien & Schlesinger produced in re- 
sponse to the subpoena served on February 4, 1976, were 
a small number of pages from appointment books which con- 
tained assorted notations by Messrs. Julien, Schlesinger 
and Jaroslawicz (Schlesinger Exhibits 2, 3, 4 and 5). 
Mr. Schlesinger acknowledged that these documents did 
not indicate specific hours spent on the case except 
on a few pages where it was noted that the entire day 
was spent by unidentified individuals on the case 


(Schlesinger deposition, p. 11). 
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50. Notwithstanding this virtually complete 
absence of any contemporaneo.is record, Julien & Schlesinger, 
some 15 to 18 months after the events, have drawn up a 
purported statement of hours spent (Wasser Exhibit 34). 

In his deposition, Mr. Schlesinger testified regarding the 

manner in which the hours were calculated: 
"We are relying upon the events that transpired, 
the exact date that they transpired, and all the 
written memoranda done for the court and for our 
adversary and our diaries to come up with these 
conservative estimates of hours, because quite 
frankly, we spent a lot more hours on this, since 
we don't diary our hours that precisely, so that 
Ford Motor Company gets the benefit of it" 
(Schlesinger deposition, p. 15). 

S51. While Mr. Wasser seeks to take credit for 
a substantial number of hours spent on legal research the 
fruit of which he asserts he turned over to Julien & 
Schlesinger, Mr. Schlesinger testified that these materials 
principally consisted of photostats of cases and some 
handwritten notes and that "very little" time was required 
by Julien & Schlesinger to review them (Schlesinger deposi- 
tion, pp. 28-29). 

52. The information provided defendants indi- 
cates, however, that to a substantial extent the time 
claimed by Mr. Wasser and by Julien & Schlesinger to have 
been spent on legal research was substantially duplicative. 
For example, the time claimed by Julien & Schlesinger 
for the period immediately after their retention was 
spent reviewing the file and the sundry material prepared 
by Mr. Wasser (Schiesinger deposition, p. 29). In addition, 
substantial duplication of effort went into the preparation 
of the pretrial memorandum of law (Wasser Exhibit 16). 


Mr. Wasser testified that he prepared a draft pretrial 


memorandum which he submitted for review by Julien & 


Schlesinger (Wasser deposition, pp. 117-118) and his diary 
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indicates that Julien 5 Schlesinger independently were 
preparing a similar memorandum for review by Mr. Wasser 
(Wasser deposition, p. 119). Mr. Schlesinger testified 
as to the nature of this review: 
"The review dealt with reviewing basically new 
material that we were putting into our pre-trial 
memorandum. This review between Mr. Julien, Mr. 
Jaroslawicz and myself, and I am sure Mr. Wasser 
participated, where we would review drafts of our 
pre-trial, because we certainly didn't do it in 
final form immediately; we would review material 
that was new to the material given to us by Mr. 
Wasser" (Schlesinger deposition, p. 31). 
53. With regard to the pretrial memorandum as 
well as the other memoranda Jisted above in Paragraph 35, 
Mr. Schlesinger testified that Mr. Jaroslawicz “would 
read every case, every law review article that we all 
thought appropriate at the time” then Mr. Jaroslawicz 
“would collate what he thought were the important ones, 
give them to both Mr. Julien and I; we would read them, 
we would read the stuff independent of him, perhaps 
text(s] on the subject, and Mr. Julien would review other 
texts on the subject, and we would all pool our drafts" 
(Schlesinger deposition, p. 33). It is thus apparent that 
substantial duplication of time and effort occurred even 


within the firm of Julien & Schlesinger in the preparation 


of these memoranda. 


54. Moreover, four of the five memoranda pre- 


pared for the trial (see Supra, paragraph 35) address 
issues other than the Robinson-Patman Act, the sole basis 
upon which the Court is awarding damages, and therefore 

the time expended on these memoranda (Wasser Exhibits 18, 
19, 29 and 30) should be entirely excluded from the Court's 
consideration. In view of Mr. Schlesinger's testimony 


that Mr. Jaroslawicz devoted most of his time during the 


trial to preparing these memoranda, all of Mr. Jaroslawicz's 
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time claimed to have been spent preparing the reply 
memorandum (16 hours) and for the period September 23 to 
September 30 (60 hours), during which time Wasser Exhibits 
19, 29 and 30 were prepared, should be excluded. So, 
too, time spent by Mr. Julien (2 hours) and by Mr. 
Schlesinger (7 hours) on the reply memorandum should be 
excluded. In addition, at least two-thirds of Mr. 
Schlesinger's time claimed to have been spent during the 
period September 23 to September 30, 1974 (i.e., 30 hours) 
should be excluded in view of his testimony that he pro- 
vided substantial assistance in the preparation of the 
memoranda submitted during this period. 

55. The remaining memorandum prepared for the 
trial (Wasser Exhibit 16) contains substantial portions 
which pertain to Sherman Act Section 1 and 2 claims which 
the Court specifically rejected. The time claimed to have 
been spent on this memorandum (41 hours by Mr. Jaroslawicz, 
12 hours by Mr. Schlesinger and 8 hours by Mr. Julien) 
(Wasser Exhibit 34; Schlesinger deposition, pp. 34, 36-37) 
accordingly should be substantially reduced in any deter- 
mination of attorney's time. In view of Mr. Schlesinger's 


lack of any recollection of the amount of time spent on 


the two Sherman Act issues (Schlesinger deposition, p. 


39), we submit that the most objective method of adjust- 

ment would be to reduce the claim for time spent on the 
memorandum by the ratio the number of pages addressed 

to these issues bear to the total number of pages of the 
memorandum which would be a reduction of approximately 

50 percent. This would mean that 20 of the hours claimed 

by Mr. Jaroslawicz, 6 of the hours claimed by Mr. Schlesinger 
and 4 of the hours claimed by Mr. Julien for work on this 


memorandum should be excluded. 
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56. A reduction in the amount of time claimed 
for preparing the post-trial brief (Wasser Exhibit 37) 
should also be made for the reasons set forth above in 
paragraph 55 as well as because most of the damage 
theories set forth in this brief have similarly been 
rejected by the Court. Although Mr. Schlesinger claims 
that the time spent cn the portions pertaining to the 
Sherman Act claims was "minimum" (Schlesinger deposition, 
pp. 57-59), he has no recollection of the amount of time 
spent nor does he have any recollection of time spent 
on the claim for damages (Schlesinger deposition, p. 60). 
Thus we would urge the Court to apply a similar apportion- 
ment of time by pages of text as suggested in paragraph 
55, thereby reducing the time claimed by approximately 
45 percent. Based on Wasser Exhibit 34, this would mean 
that 40 hours claimed by Mr. Jaroslawicz, 28 hours claimed 
by Mr. Schlesinger and 12 hours claimed by Mr. Julien for 
work on the post-trial brief should be excluded. 

57. A further problem in awarding attorneys' 
fees to Julien & Schlesinger is raised by their persistent 
refusal and apparent inability to produce any documents 
Or give any testimony setting forth an hourly rate custom- 
arily charged in similar cases by their firm or by the 
individual attorneys involved in this case (Schlesinger 
deposition, pp. 18-20). Mr. Julien maintains that the 
firm does not have any customary hourly rate for its legal 


services. This was confirmed Ly Mr. Jaroslawicz when he 


represented at Mr. Schlesinger's deposition that: 


"We maintain no written list saying if you come in 
here with a securities case you would be charged 
- 4. 9900 an Hour. 
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"It depends on the issues involved, whether or not 
we feel it will settle or go to trial, and then we 
establish a rate for our work (Schlesinger deposi- 
tion, pb. 19) .” 
58. The failure of Julien & Schlesinger to 
maintain adequate records of time spent despite repeated 
admonitions by the Second Circuit Court of Appeals to 


the Bar to do so, their inability to recall the amount of 


é 
time spent in conneci:ion with the Robinson-Patman Act 


claim and their refusal to provide any information re- 
garding their billing rates, justify, we urge, a reduction 
of at least 30 percent in the amount of irs claimed to 
have been spent (which approximates the percentage of 
Julien & Schlesinger's time which appears to have no 
relation to time spent in Court, upon deposition or upon 
identifiable memoranda) as well as a reduction in the rates 
sought to be charged for these hours to conform with rates 


allowed in similar actions. 
C. Conclusion — 


The statutory provision for counsel's fees under 
Clayton Act §4 (15 U.S.C. §15) is limited to fees for 
legal services that contributed to specific recovery by 
the plaintiff. The burden rests with plaintiff to demon- 
strate the time spent on relevant work and the customary 
rate charged for such work. Plaintiff's demonstration 
has been seriously deficient but viewed in its most favor- 
able light we urge that the Court limit any award of attor- 
neys' fees and costs 

A. | With respect to Mr, Wasser, to 55 hours for time 
spent (pre-complaint, up to March 1974 and 
March to September 1974) at an hourly rate not 


to exceed $50. an hour; 


With respect + 9 Julien & Schlesinger, to 175 

hours for Mr. Julien at an hourly rate not to 

exceed $10 an hour. to 140 hours for Mr. Schlesinger 
at an hourly rate not to exceed $65 an hour, 

and to 160 hours for Mr. Jaroslawicz at an hourly 


rate not to exceed $40 an hour; 


With respect to costs, to the $1,300.90 in 


costs enumerated on page 14 of the petition. 


Robert MacCrate 


Sworn to before me this 


lst day of March 1976 
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EXHIRIY A 
Wasser 

Yes. 

Q What documents are there? 

Confidential working files on the case. 

Q Could you describe for us the content 
of those confidential working filles? 
A Oh, research into cases with notations as to 
the apolication to my client's case. 

Q Are these memoranda of law or are they just 
Jottings? 
A They are a combination. 

Q Are the memoranda of law memoranda orepared 
by you or were they prepared by other lawyers? 
A By me. 

Q Can you identify the subject matter of 

those memoranda? 

MR. SCHLESINGER: [ object. 2 think 
that's getting to the area that we consider 
to be privileged and really unnecessary for 
this deposition, in fixing the hours that 
fir. Wasser spent on this case. 

MR. MacCRATE: = object to that 
restriction on interrogation as making 
meaningless mention of hours without an 


opportunity to examine the witness as to the 
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actual work product of the hours spent. 

Are you going to insist uoon your 

Girection to the witness not to answer? 

MR. SCHLESINGER: Well, I~ eam golne vo 
insist not answering on those documents. 

As far as his working hours and what he 
used those hours for, I think he is prepared 

to testify to that. And these documents are 

of no assistance in that area. 

Q Mr. Wasser, with respect to the memoranda 
of law to which you refer, do these memoranda contain 
the results of your legal research? 

A Yes. 

Q Can you identify for us the subject matter 
of any of those memoranda? 

MR. SCHLESINGER: Again, I am going 

to object. I think Mr. Wasser has indicated 

that there are some types of his own notes 

and some types of memos that he prepared himself 

based on his evaluation of cases and its 

applicability to his client's position. That 
type of information I say is privileged and 

has no bearing on the hours spent on this case. 


Whatever hours were spent is itemized 
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in his diary and he is Prepared to tell you 
how he has divided those hours UD. 
the real issue. 
MR. MacCRATE: fe are instructing 
the witness not to answer, Mr. Schlesinger? 
MR. SCHLESINGER: Yes, I do. 
Q Are you going to follow Mr. Schlesinger's 
direction in that respect, Mr. Wasser? 
A 
Q Referring to Specification 6 of Exhibit A 
Of Wasser Exhibit 3, the subpoena, which reads, "Any 
retainer agreement or other document, including but 
not limited to, all fee statements reflecting any 
compensation arrangement between FLM Collision Parts, 


Inc. and/or either of its Pricipals and David Wasser, 


Esq., with respect to any legal services thereto and 


with respect to any legal services rendered in relatio- 
to the above-entitled action,” have you produced any 
materials in response to that item? 
MR. SCHLESINGER: I object. And we 
are not going to produce any materifals in 
respect to that item because we feel that our 
position is that these are again privileged, 


have absolutely no weight on determination by 
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the court of our attorneys' fees, 
costs include attorneys' fees and 
court has to award us attorneys’ fees and 
costs based on existing statutes and law, 
case law. 
MR. MacCRATE: I suggest you reserve 
argument for the court, we will get on much 
quicker. 
MR. SCHLESINGER: I just want my 
position on the record. 
BY MR. MacCRATE: 

Q With respect to Specification 7, which 
reads, "Any agreement between David L. Wasser, Esq. 
and Julien & Schlesinger, P.C. with respect to 
compensation of counsel, sharing of fees and/or payment 
of expenses in connection with the above-entitled 
action,” have you produced any material in response to 
that item? 

MR. SCHLESINGER: We have again instructed 
Mr. Wasser not to produce any of that material 
for the same reascns concerning retainers between 


Wasser and FLM. 


Q Mr. Wasser, with respect to Specification 8, 


which reads, "Diaries, times sheets, blotter entries 
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produced any of those statements in respons? to the 
subpoena? 


A I do not keep copies of these statements sent out. 


Q When the payment for these fee statements 


is received, does the fee statement come back to you 


at that time? 
A No. 

Q What record do you have of the fees that 
you receive in response to these statements which you 
send out, of which you do not retain a copy? 

A I have an index card. 

Q What does the index card show upon it? 

A The monthly accounting bill and the amount 
received and the date of receipt. 

Q In response to Specification 10, have 
you produced such index card or cards for FLM Collision 
Farts, Inc. and for either of its princitcals? 

MR. SCHLESINGER: No. Again, there is 
information on those cards which we consider 

to be privileged and irrelevant, unnecessary 

to determine the costs aliocated in this 

matter. 

MR. MacCRATE: Do I understand you have 


refused to allow Mr. Wasser to produce anyching 


Wasser 
in response to the subpoena from among 
these index cards? 
MR. SCELESINCER: Yes. 

Q Me. Wasser, you were certified as a public 
accountant in 1941; is that correct? 
A Yes. 

Q And you thereafter received your law 
degree in 1952? 
A Rignt. 

Q Subsequently you were admitted to the bar? 


Yes. 


Q When were you first admitted to the bar? 


I believe it was in June 1954. 


Q In what States were you admitted to the 


New York State. 

Q So from 1941 to 1954, June of 1954, you 
were engaged in the practice of accountancy; is that 
correct? 

A For part of the time. 

Q Did you have a Service experience that 
interrupted that? 
A Yes. 


Q Since your admission to the bar in June 


Wasser 

other lawyers? 
A Yes, a flexible arrangement. 

Q Do you snare your accounting practice 
With other accountants? 
A No. 

Q Do you sb your law practice with 
other lawyers? 
A Yes, 

Q With what other lawyers are you assoclated 
in practice? 


MR. SCHLESINGER: I am going to object. 


It is completely irrelevant. 


Q Do you refuse to answer the question, 
Mr. Wasser? 
A Yes. 
Q Is Mr. Stackell one of the lawyers with 
whom you share offices? 
MR. SCHLESINGER: Objection. 
MR. MacCRATE: Do you instruct the 
witness not to answer? 
MR. SCHLESINGER: Yes. 
Q Mr. Wasser, I show you such portion of 


a page from your record dated May 30, 1973 as has been 


Surnished to us, and ask you to read into the record the 


1760a 


Wasse: 
"WITNESS: Off the record. 
MR. MacCRATE: No, please, on the 
record. 
All right. On the record. 
I have the minutes, certain minutes and hours 
noted, and research, those three lines, 45 minutes, 
an hour and 45 minutes, and "res. 3-0." 
Q What does “res. 3-0" mean? 
Research, three hours. 
Q Mr. Wasser, who is the gentleman to whom 
you refer in that notation? 
He 4s associated with the New York Institute 
Research and I had consulted with him. 
) During what period of time did you ceneute 


with -- 1s it tir. Stunl? 


A It was for a short period of time in the middle 


of '74, but I de not recall the exact period of time. 

Q Can you, by reference to your record, 
determine whether the conference on June 10 was or 
was not the first conference you had with Mr. Stuhl? 
A i don't recall. 


Q What work did Mr. Stuhl do for you with 
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respect to the FLM matter? 
A He took some of my research notes, a large 


number of my research notes -- 


MR. SCHLESINCER: I object to what 


work Mp, Stuhl did. If you want to know now 


* 


Mr. Wasser spent his time at that particular 
conference or those notes and what he worked 

on at that time, fine. We are not charging 

for Mr. Stuhl's work or asking for work 

reimbursement for Mr. Stuhl. 

MR. MacCRATE: Have you finished, 
Schlesinger? 

MR. SCHLESINGER: 

Would you continue your answer? 

MR. SCHLESSINGER: No, F instruct him 
to answer. 

Q Are-you going to follow Mr. Schlesinger's 
instructions and not tell me anything further about what 
you did with Mr. Stuhl? 

MR. SCHLESINCER: I did not objest to 

that. I do not object to what Mr. Wasser did. 

But I ebject to what work Mr. Stuhl did. I 

Say, 16 18 of no importance and 16 has no 


bearing on our application for costs, including 
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attorneys' costs. 

MR. MacCRATE: It obviously bears 

Alrectly to the work that Mr. Wasser did or 

did not do. And if vou are going to insist on 

this, it ta going to require bothering the 

court to seek a ruling. 
MR. SCHLESINGER: I am not preventing» 
you from asking what he, Mr. Wasser, did and 

how many hours he spent doing what he did. 

MR. MacCRATE: Are you saying that I may 
not inquire as to what Mr. Stuhl did for 

Mr. Wasser; is that your instruction? 

MR. SCHLESINGER: That is correct. 

Q And you, Mr. Wasser, are going to Bsivew 
Mr. Schlesinger's instruction in that regard? 

A Yes. 

Q Mr. Wasser, I show you such portion of 
the entry in your record for June 24, 1974 as you have 
produced to us, and ask you to read what appears 
opposite "FLM v. Ford.” 

A "PLM v. Ford, tel. call to clients on status 
of case and realignment of procedure. See notes." 

Then the second line -- pardon me, above the 


"See notes," there was something cut out. That might 
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I believe it 
The second line is, "Call Wash: ,” meaning 
Washington, "202-962-3750, R. Fleishman, no answer." 
‘In the third line, "Called H. Stuhl, 421-1600, 


re: His report, should be geared to Proposed statement 


of fact and conclusion of law." 


Then in the right-hand side, "Have continued 


On research, 6 hours" ~— "6-0," 


Q Was Mr. Stuhl at that time engaged in 


the preparation of a proposed statement of fact and 


conclusion of law? 


MR. SCHLESINGER: I object and instruct 


him net Co answer, 


Q Was Mr. Stuhl at that time assisting you 


{n the preparation of this case for trial, Mr. Wasser? 
MR. SCHLESINGER: Objection. 
MR. MacCRATS: Are you instructing the 
witness not to answer? 
MR. SCHLESINGER: Yes. 
Q Mr. Wasser, from your record for July 2, 
1974, I show you such portion of that entry as you have 
exhibited to us and ask you to read it into the record, 


Please. 


A There is a note on the left-hand side "Called" -~+ 
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Q During the period 1972 to date, wnat 
portion of your professional time have you devoted to 
tax matters, Mr. Wasser? 
A I haven't kept a record. 
Q Can you approximate the time or the 
portion of your time spent in tax matters? 
MR. SCHLESSINGER: I am going to 


object. Again, his general practice or 


working knowledge I allowed him to answer, 


what areas he gets Involved in. But the issue 
here is what he did in this particular case, 
how many hours he spent and what did he do, 
how he spent his time. 
MR. MacCRATE: You are instructing 
Mr. Wasser not to answer? 
MR. SCHLESINGER: Yes, I am. 
Q Mr. Wasser, what antitrust matters have 
you handled in’ the last five years? 
A I handled a matter for a client in the case 
of The State of New Jersey versus Abbott Laboratories, 
et al. 
Who was your client, Mr. Wasser? 
MR. SCHLESINGER: I object. 


Is the case on file with the courthouse, 
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violation of the antitrust laws by these firms. 
Q Do you recall now many defendants there 
were in Chat case? 
A I think there were approximately two hundred 
defendants, all corporations and some individuals. 
Q And you represented one of these 
two hundred defendants. 
Did you in that case make an application 
for attorneys' fees? 
A The case is still continuing. 
Q So that you had not done so to this time? 
A. Not an application with the court, but I have been 
paid by my client on account. 
Q Was your payment based on an hourly 


rate of compensation? 


MR. SCHLESINGER: I object to any 


fee arrangements he has in any other case. 

Q Are you going to follow Mr. Schlesinger's 
instruction not to answer that, Mr. Wasser? 
A Yes. : 

Q In addition to your representation of -- 
is it Central Plumbing? 


A Central Plumbing & Heating Company. And another 


defendant, M. Bower & Sons. 
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Q Was that the rate you charged in both 
of the matters to which you have referred? 
A On one of the matters. 

WAR. SCHLESINGER: Wait, excuse me. 

Can I have that question back, please. 

(Question read back.) 

MR. SCHLESINGER: I object to what he 
is charging on those matters as specific 
retainers. What he testified, I believe, was 
that his usual rate was $100 an hour for these 
cases. 

MR. MacCRATE: No, I object, Mr. Schlesinge: 


that was not the testimony. I have asked the-: 


witness a direct question with respect to the 


two' matters. 
MR. SCHLESINGER: I am going to object 
with respect to those two matters. 
MR. MacCRATE: And you instruct Mr. Wasser 
not to answer? 
MR. SCHLESINGER: Yes. 
Q Mr. Wasser, I show you a document that I 
will mark as Wasser Exhibit 20, a copy of which you have 
Produced to us, and ask you if that document relates 


to one of the matters to which you have just referred. 
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(Document referred to above marked 

Defendants! Exhibit Wasser 290 for identification, 

this date.) 

MR. SCHLESINGER: For the record, I am 

objecting to the marking of this exnibit. 1 

was not aware that this was produced and [ 

consider 4t confidential. So I want my 

objection on the record. 
Now that counsel has had it, he asked 

a question and 4t has been answered. 

Q To which of the two matters to which you 
have previously referred did this fee statement, Wasser 
Exhibit 20, relate? 

MR. SCHLESINGER: Objection. 

Q Mr. Wasser, did your charge to the other 
client to which you have referred -- was 4t made at 
the same hourly rate as appears on Wasser Exhibit 20? 

MR. SCHLESSINGER: Objection. 
MR. MacCRATE: And you are instructing 

Mr. Wasser not to answer? 

MR. SCHLESINGER: Right. 
Q Mr. Wasser, has the fee statement, Wasser 


Exhibit 20, been paid? 
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MR. SCHLESINGER: Objection. 
MR. MacCRATE: Are you instructing 
the witness not to answer? 
MR. SCHLESINGER: I certainly do. 


Q Mr. Wasser, in addition to the two 


matters that you have now identified, have you Participatec 


in any other antitrust matters? 
_A Yes. 
Q Would you identify those for us, please? 
A No, it would violate my client's confidence. 
tt is etit1 pending. 
Q Are any of the matters court proceedings, 
Mr. Wasser? 
A They are developing into court proceedings. 
Q But to this time no proceedings have 
commenced in court? 
A They have, by the government. My client is -- 
I am now proceeding with a civil case. 
MR. SCHLESINGER: You haven't actually 
commenced an action yet? 
THE WITNESS: No, T just worked on it. 
Q Are there any other antitrust mat’4rs on 
which you have worked? 


A In the last five years? 
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Q When you refer to “White House proceedings,” 


you are not referring to any court proceedings, are you? 


A The hearing was designated by the President to 
take place in the White House and file briefs. I was 
consulting with my clients. 

Q Was there a court proceeding that you 
appeared in, Mr. Wasser, or was this an administrative 
proceeding before Executive Office of the Covernment? 
A It was an administrative proceeding and 
Congressional proceeding designed to change the tariff 
laws. 

Q Have you ever, prior to this time, made 
an application for attorneys' fees in an antitrust 
action? 

A Application to client or to the court? 


Q Application to the court for attorneys' 


Q With respect to the legal services that 
you have rendered to FLM Collision Parts, Inc., other 
than this action, what have been your billing arrangements 
MR. SCHLESINGER: Can I hear the question, 
please. 


(Question read back.) 
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MR. SCHLESINGER: Objection. I 
instruct him not to answer. 
Q With respect to accounting services that 


you have rendered to FLM Collision Parts, what have 


been your billing arrangements? 


MR. SCHLESINGER: Excuse me. Relating 

to this particular matter? 

Q With respect to other matters, Mr. Wasser. 
MR. SCHLESINGER: Same objection. 

Q What arrangement or arrangements have you 
had during the last four years with FLM Collision Parts, 
Inc. with respect to the rendering of legal services, 
Mr. Wasser? 

MR. SCHLESINGER: Objection 

MR. MacCRATE: You instruct him 
not to answer? 

MR. SCHLESINGER: Yes, I do. 

Q During the last four years, what billing 
arrangements have you had with PLM Collision Parts, 

Inc. with respect to accounting services, Mr. Wasser? 
MR. SCHLESINGER: Same objection. 
MR. MacCRATE: You also instruct hin 
not to answer that? 


MR. SCHLESINGER: Yes. 
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Q Have you had any arrangements witn sg a 
Collision Parts, Inc. for a payment of compensation 
for your legal services, Mr. Wasser? 
' 
MR. SCHLESINGER: Same objection, same 


instruction. 


Q Have you had any arrangement with FLM 


Collision Parts for the rendering of accounting services? 


MR. SCHLESINGER: Same objection, same 
instruction. 
Q Do you bill FLM Collision Parts, Inc. on 
an hourly, Contingent or flat-fee basis, Mr. Wasser? 
“R. SCHLESSINGER: Same objection, same 
instruction. 
Q Mr. Wasser, I show you Wasser Exhibit 5 and 
ask you, please, to identify that for the record. 
A This 4s a list of hours in which my wife, 
Shirley, worked with me on this case, other than legal 
stenographic work. 

“s (Document referred to above marked 
Defendants' Exhibit Wasser 5 for identification, 
this date.) 

Q What was the nature of your wife's work 


in that respect, Mr. Wasser? 


A A number of procedures; she reviews my memoranda; 
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February 1973. 
(Documents referred to above marked 
Defendants’ Exhibit 'lasser 10 for identification, 


this date.) 


Q It indicates a filing date of February 


35, Mr. Wasser. 
A Yes. 

Q Did you work with any other counsel in 
the preparation of that complaint? 


A 


you had no assistance in its preparation? 


Q Did you solicit ideas from any other 
lawyers with respect to the preparation of the complaint? 
MR. SCHLESINGER: Objection. I instruct 
him not to answer. 
MR. MacCRATE: Would you state the 
grounds for the instruction, Mr. Schlesinger? 
MR. SCHLESINGER: Any work or any ideas 
or any discussions with other lawyers is of no 
importance. What did he do; how much time 
did he spend doing it? 
MR. MacCRATE: And my question relates -- 


did he solicit information and assistance from 
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other lawyers? 
MR. SCHLESINGER: No, not did he solicit 
information; did he spend time with otner 
lawyers in preparing the complaint? He said 


no. Did he spend any time talking to lawyers, 


how much did he spend? I am not interested in 


what the other lawyers said to him. 

MR. MacCRATE: Mr. Schlesinger, that is 
precisely what I am asking the witness. 
MacCRATE: 

Q Mr. Wasser, did you have conversations 
with other lawyers prior to filing the complaint in 
this action? 

A Yes, 1 did. 

Q Did you speak with them about this matter 
before you drafted the complaint? 
A Yes. 

Q Did they provide assistance to you in 
connection with legal questions? 

MR. SCHLESINGER: Objection. I instruct 
him not to answer. 

i you request assistance from other 
lawyers? 


SCHLESINGER: Let me hear that 
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question, please. 
(Question read back.) 
MR, SCHLESZTNCER: IF am going to coject 
and instruct him not to answer. Did he spend 
time with other lawyers in preparation of the 


complaint; how much time did he spend? That's 


the case. Not what he asked them or what they 


told him. 

Q Mr. Wasser, in your affidavit you have 
indicated that that 280 hours of your time was spent 
in pre-complaint procedures. 

Did any portion of that time relate to 
censultation with other lawyers? 
MR. SCHLESINGER: Can I have that 
question again. 
(Question read hack.) 
A I don't recall if it was before the complaint 
or after the complaint. 

Q So you cannot tell us whether any portion 
of that 280 hours was spent in consultation with other 
lawyers? 

A I don't recall whether it was before the complaint 
or after the complaint. 


Q But you do recall that there came 
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when you had discussions with other lawyers? 
A Yes. 
Q Can you tell us who those lawyers were? 
MR. SCHLESINGER: Objection. 

Q Can you fix the time of any of those 
discussions with other lawyers? 

A Part of the time was prior to trial, when I was 
very much interested in bringing in additional counsel 
for the trial. 

Q Mr. Wasser, I show you Wasser Exhibit ll 
of May 14, 1973 and ask you if that 4s not your applicatic 
for preliminary injunction? 

A This was a notice of motion in connection with 
one of my applications for preliminary injunction. 


(Document referred to above marked 


Defendants' Exhibit Wasser 11 for identification, 


this date.) 

Q That was your initial application, was it 
not, in May of 1973? 
A Yes. 

Q From that time, in May 1973, until 
March 1974, you were at various times involved in seeking 
a preliminary injunction in this action; 4s that correct? 


A 
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with Mr. Lewis Stackell or with Mr. Herman Stunl 
in connection with that period of time? 
A No. 
Q Have you included in that -- 
Pardon me, can you repeat that question? 
MR. SCHLESINGER: Give me the 
question back, please. 
(Question read back.) 
Yes, my time only. 
OP How much of your time was spent with 
Mr. Stackell or with Mr. Stuhl during that period? 
A I don't recall. It was a small amount of time. 
MR. SCHLESINGER: Is it reflected 
anywhere? 
THE WITNESS: It is marked in the diaries. 
Q Did you incorporate their work product 
into the papers that you used in this action, Mr. tasser? 
MR. SCHLESINGER: Let me hear that 
question again. 
(Question read back.) 
MR. SCHLESINGER: I object to the 
question and instruct him not to answer. 
Whatever work product they had given or if 


there was any, I don't know, it would be 
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a confidential. 
Q I show you Wasser Exhibit °?, proposed 
findings of fact and conclusions. 
Was that document prepared by you or by 
Mr. Lewis Stackell? 
A This was prepared by me. 
Q Did Mr. Stackell participate in che 
preparation of the document? 
A He participated for a short period of time. 
Q Did he provide you with a draft of the 
document? 


A No. 


Q What was his participation in connection 


with the preparation of that document? 
MR. SCHLESINGER: Let me hear that 
question, please. 
(Question read back.) 
MR. SCHLESINGER: I object. We are 
not making any application for costs by 
way of attorneys’ fees for Mr. Stackell's 
time in the preparation of Wasser Exhibit 13. 
Q Mr. Wasser, are you making any application 
for time spent in connection with the preparation of 


Wasser Exhibit 137? 
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Yes. 

Q is Wasser Exhibit 13 4 joint product 
of your work and of Mr. Stackell's work? 

A Joint. portion was a very small Dart of the 
preparation. 

Q And Mr. Stackell's name is shown on 
that document, is it not, as being of counsel? 

A Yes. 

Q I show you Wasser Exhibit 14, plaintiff's 
Droposed conclusions of law, and ask you if you 
Darticipated in the preparation of that document? 

A Yes. 

Q That duplicates in part, does it not, 
Wasser Exhibit 13? 

MR. SCHLESINGER: Objection. The two 
documents speak for themselves. Whatever is 
in them can be read and determined. 

MR. MacCRATE: You are instructing 


the witness not to answer? 


MR. SCHLESINGER: That is right. 


Q And, Mr. Wasser, will you follow 
Mr. Schlesinger's instruction in that respect? 
A Yes. 


Q Mr. Wasser, I show you Wasser Exhibit 15 
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Q With whom did you meet? 
A I met with Mr. Julien, Mr. Schlesinger and 
Mr. Jaroslawicz. 
Q Was a retainer agreement arranged at 
that time? 
MR. SCHLESINGER: Objection. instruct 
him not to answer. 
Q Did you enter into any agreement, you, 
Mr. Wasser, with the Julien & Schlesinger firm? 
MR. SCHLESINGER: Objection. I instruct 
him not to answer. 
You mean a eteidis Sees et 
MR. MacCRATE: Any agreement. 
MR. SCHLESINGER: Relating to what? 
MR. MacCRATE: Relating to the handling 
of this case. 
MR. SCHLESINGER: Any written agreement? 
MR. MacCRATE: Written or oral. 
MR. SCHLESINGER: I object to the 
question. 
Q Did you explain to Mr. Julien why you 
wanted him to come into this case? 
MR. SCHLESINGER: Objection. 


him not to answer, 
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Q Did you have any agreement with Mr. Julien 
with respect to the sharing of fees? 
MR. SCHLESINGER: Objection. I instruct 
him not to answer. 
Q Did you have any agreement with Mr. Julien 
or with Julien & Schlesinger regarding the division 
of responsibilities in this case? 
MR. SCHLESINGER: Objection. I instruct 
him not to answer. 
Q Did you have any agreement with 
Mr. Julien or with Julien & Schlesinger regarding the 
division of labor in this case? 
MR. SCHLESINGER: Hold it. Other 
tnan conversations that -- when we say, "You 
do this and I will do that,” or are you 


talking about some formal agreements? 


MR. MacCRATE: Any agreements whatsoever. 


MR. SCHLESINGER: I object and 
instruct him not to answer. Whatever he did, 
ask him what he did. 
Q Mr. Wasser, after July 30, 1974, when you 
State in the application that the Julitfen & Schlesinger 


firm were retained, did you spend a substantial amount 


of time reviewing with them the background of this case? 
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A Could you clarify the questior’? 
a little ambiguous. 


Q Did you make available to them your 


backpround in this case? 


A Yes. 


Q How did you make that background available 
to them? 
A I had a conference. I turned over many of 
my files to them. 

Q Could you identify the individuals in 
the Julien & Schlesinger firm with whom you had those 
conferences and to whom you turned over these materials? 
A The three gentlemen that I referred to. 

Q Did you make available to them the legal 
research that you had done in this matter? 
A Yes. 

Q Did you make any arrangements with t 
or Mr. Schlesinger or flr. Jaroslawicz regarding who 
would do what work in connection with the preparation 
for the case? 

MR. SCHLESINGER: I object to any arrange~- 
ments, what he did and what we did is subject 
to the inquiry. 3ut particular arrangements Bi 


will object to. 
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Q Did you have any special responsibdi} 
with respect to preparing this case for trial? 
MR. SCHLESINGER: I object to the 


" 


terminology "spvecial responsibilities." 


What did he do? 


“MR. MacCRATE: You instruct him not to 


answer? 
MR. SCHLESINGER: a 
Q Did you have primary responsibility 
for the preparation of any aspect of this case for 
trial? 
MR. SCHLESINGER: Again, I object to 
the question. Same instruction. 
MR. MacCRATE: Mr. Wasser indicates 
that he is going to call his son and in view 
of the fact it is now twenty after five, and 
due to the fact that we were not able’ to start 
this deposition earlier today, as I had requested 
and was prepared to proceed early this merning, 
I am going to have to suspend at this time. 
And I would like to suggest that we resume 
next Thursday, which would be February 19, 
and we will be prepared also to proceed on 


Friday, February the 20th, to conclude these 
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Steve McKee, John Andidero and the staff. 
Q Mr. Wasser, do you have a retainer agree- 
ment with FLY for the performance of legal services 
in connection with this case? 
MR. SCHLESINGER: This was asked last 
time, and I object to it. 
MR. DALLAS: Do you instruct him not 
to answer? 
MR. SCHLESINGER: Please don't go into 
what was asked and answered last time. 
MR. DALLAS: Mr. Schlesinger, I am only 
inquirirg 2s to the existence -- 
MR. SCHLESINGER: You know it was asked, 
MR. DALLAS: -<-- of a retainer agreement. 
MR. SCHLESINGER: The very same question 
was asked. 
Just go on. 
MR. DALLAS: Are you instructing the witness 
not to answer? 
MR. SCHLESINGER: Just like I did last 
time. 
BY MR. DALLAS: 


= Mr.Wasser, what was the date of any agree-~ 
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MR. SCHLESINGER: Objection. 


MR. DALLAS: Do you instruct him not to 


answer? 


MR. SCHLESINGER: You don't have to ask 


that. I object. He is not going to answer. 
Q Mr. Wasser, do you have an agreement 
share any attorney fees or other compensation with 
Mr. Lewis Stackell? 
MR. SCHLESSINGER: Objection. 
Q Do you have any such arrangement with 
Mr. Herman Stuhl? 
MR. SCHLESINGER: Objection. 
With anyone else? 
MR. SCHLESINGER: Objection. 
Q Mr. Wasser, I believe you testified earlier 
that you sought trial counsel; is that correct? 
MR. SCHLESINGER: That is not his testimony. 
I object to the question. 
Q Mr. Wasser, did you, prior to the retention 
of Messrs. Julien & Schlesinger, seek trial counsel? 
MR. SCILESINGER: I object and I instruct 
him not to answer anything that he did in obtain- 
ing counsel. It has absolutely nothing to do 


with the fee application. 
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parts only - 17.6 percent equals 220,041." 

2) What does that mean? 

MR. SCHLESINGER: Just a minute. This 
was testimony on-the trial, he testified. I 
am not going to go into what his damage calcula- 
tions mean or don't mean. 

If you want to ask him, did he work on 
it and how much time he spent on it--we are 


not here to go over damages. If you want to 


cross-examine on damages, you will have vour 


chance at the trial. This deposition wasn't 

designed to go into the damages -- 

Q Mr. Wasserman, was this prepared by you in 
your capacity as an accountant? 

A No. 

Q Was it used by you -- by “this,” I am 
referring now to Wasser Exhibits 31, 32 and 33 -~- in any 
way in your testimony for plaintiff? 

A Whatever -- 
MR. SCHLESINGER: Objection. Now, please, 
they are even marked as exhibits on the trial. 

You know what they were used for. You were 

there. You heard it. It is in the record that -- 


MR. DALLAS: Would you please calm 
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yourself down? 

MR. SCHLESINGER: No, you are wasting 
a great deal of time on matter that he has gone 
over and that he testified on in court. 

x un. DALLAS: 

Q Did you testify to these in your capacity 
as a certified public accountant? 

MR. SCIILESINGER: Objection. Go and 
look at the court record. You have a full 
copy of it. 

MR. DALLAS: Are you instructing him 
not to answer? 

MR. SCHLESINGER: You are wasting a 
-great deal of time. 

Q Mr. Wasser, do you recall how much time 
was spent by you in the preparation of any of these 
documents? 

A No. 

o. Do you recall how much time was spent 
by you in preparation for your testimony as a certified 
public accountant? 


A Well, I can't answer a question with a negetive 


pregnant whatever, 


Q Did you participate in the trial as a 


24 


25 


1787a 


Wasser 182 

(Discussion off the record.) 

MR. SCHLESINGER: On the record. The 
diary that is submitted to you has entries for 
January 29, 1976, yes. 

MR. DALLAS: That's all I wanted to 
establish, thank you. 

Q Mr. Wasser, just a few final questions. Let 
me hand you again Wasser Exhibit 37-A and Wasser Exhibit 
38. I ask you if the method of computing the incentive 
credits, as reflected in Wasser Exhibit: 37A-- 

A I testified to that in court. 
oe. 3 “~- was based ona precise calculation. 

MR. SCHLESINGER: Excuse me. Now, that 
has been testimony in court on damages. You 
will have your chance on cross~-examination. 

Whatever is on the record I will Stipulate. 


There is no question here on damages. If you want 


to know the hours he Spent -- you went into that 
already. ee : 
Q Mr. Wasser, the method that was used, 


as reflected in Wasser Exhibit 37-A is different, is 


it not, in computing the incentive allowance from that 


which was employed in Wasser Exhibit 33 -< 


MR. SCHLESINGER: I object. - * 


Wasser 

-- Wasser Exhibit 31? 

MR. SCHLESINGER: Objection. 

-- Wasser Exhibit 32? 

MR. SCHLESINGER: Objection. All that 
has nothing to do with damages. He has been 
under oath on the trial on damages. You may 
cross-examine him to your heart's content. 

Here we are only involved in the hours 
he spent in calculating these things, and he 
has already testified to that,and that’s the 
end of that. 

MR. DALLAS: Are you instructing him not 
to answer? 

MR. SCHLESINGER: Oh, please, stop wasting 


time. That's it. 


- 
, 


MR. DALLAS: On the record still, Mr. 
Wasser. The temperatue in here, while better 
than it was on Friday, still leaves much to be 
desired. tt is a relatively small room, and 
there is no air conditioning. We have had to 
keep the door open to get a modicum of ventila- 
tion. 


Pursuant to our notice of deposition, 


this deposition was scheduled to be in our offices, 
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Documents Refused TO Be Produced 
As Reguested In Subpoenas Dated February 4, 1976 
EEG tN SUD ee ee Oe sie dal 


Sei ee. en nee 


Subpoena Addressed to David L. Wasser: 

"2. Any documents referring or relating 
to any meeting, discussion, conference or other 
written or oral communication between David L. 
Wasser and any legal counsel for Ford Motor Company 
prior to the filing of the complaint in the above 
entitled action and relating to the subject matter 
thereof. 

"3. Any documents referring or relating 
to any meeting, discussion, conference or other 
written or oral communication betwecn David L. 
Wasser and any representative of the Federal Trade 
Commission before the filing of the complaint in 
the above entitled action and relating to the sub- 
ject matter thereof. 

"4. All memoranda of law or other documents 
reflecting legal research of David L. Wasser, Esq. 
and/or anyone working under his direction, super- 
vision or control at any time in connection with 
the above entitled action. 

Mobis Such documents as will show the establishad 
hourly rates charged for professional legal services 
rendered by David L. Wasser, Esq. and/or by any other 
person acting under his direction, supervision or 
control ina legal or paralegal capacity during the 
period of November 1, 1972 to December 31, 1975. 

"6. Any retainer agreement or other document 


(including but not limited to all fee statements) 
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reflecting any compensation arrangement between’ 
FLM Collision Parts, Inc. and/or either of its 
principals and David L. Wasser, Esq., with respect 
to any legal services rendered thereto and with 
respect to any legal services rendered in relation 
to the above entitled action. 

"7. Any agreement between David L. Wasser, 
Esq. and Julien & Schlesinger, P.C., with respect 
to compensation of counsel, sharing of fees and/or 
payment of expenses in connection with the above 
entitled action. 

"10. Any retainer agreement or other document 
(including but not limited to all fee statements) 
reflecting any compensation arrangement between 
FLM Collision Parts, Inc. and/or either of its 
principals and David L. Wasser, C.P.A. with respect 
to accounting services rendered thereto and with 
respect to any accounting services rendered in 


relation to the above entitled action." 


Subpoena Addressed to Julien & Schlesinger, P.C., 
Alfred S. Julien, Stuart A. Schlesinger and 
David Jaroslawicz: 


"2. Such documents from the files of your 
firm as will show the established hourly rates 
charged for the services of the individual 
attorneys to whom this subpoena is addressed 
during the period July 1974 to December 1975. 


"3. <Any retainer agreement or other docu- 


ment reflecting any compensation arrangements 


between FLM Collision Parts, Inc. and/or either 


1791a 


of its principals and Julien & Schlesinger P.c., 
with respect to the above entitled action. 

"4. Any agreement between Julien & Schlesinger, 
P.C., and David L. Wasser, Esq., with respect to 
compensation of counsel, sharing of fees and/or 
Payment of expenses in connection with the above 


entitled action." 


CIVIL ACTION RO. 73 Civ. 713 (TPG) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 


NEW YORK 
eel 


FLM COLLISION PARTS, INC., 
Plaintiff, 
~against- 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


AFFIDAVIT IN OPPOSITION TO 
PETITION FOR ATTORNEYS' 
FEES AND COSTS 


FGA SELATAN ITLL ET LEE SE OSL LEI IL LEE LE OODLE, 
SULLIVAN & CROMWELL 
48 WALL STREET. NEW YORK, N. Y. 10005 
(212) @32.8100 
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Defendants 
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MARKETING CORPORATION, 
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SULLIVAN & CROMWELL 
Attorneys for Defendants 
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(212) 952-8100 


Robert MacCrate 
William M. Dallas, Jr. 


William A. Zolbert 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 


-against- : 72 Civ. 7i2 (PeG) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


DEFENDANTS' SUPPLEMENTAL MEMORANDUM IN 
RESPONSE TO PLAINTIFF'S PETITION FOR AN 
AWARD OF ATTORNEYS' FEES AND COSTS 


This memorandum is submitted by defendants to 
supplement their memorandum of February 6 addressed to plain- 
tiff's petition for attorneys’ fees and costs, due prin- 


cipally to events which have transpired since that date. 


On February 9, the Court conducted a hearing 


during which a substantial portion of time was devoted to 
plaintiff's petition for attorneys' fees and its claim for 
costs. In response to suggestions made by the Court, 
defendants conducted depositions of plaintiff's counsel on 
February 13, 19 and 20, 1976. Based on the information 


obtained by defendants through the deposition testimony and 


the limited response to defendants’ subpoena dated 
February 4, 1976, defendants have submitted the affidavit 
of Robert MacCrate which sets forth the factual record 
relevant to the petition for attorneys' fees and costs and 
a statement of defendants’ position regarding a proper measure 
of attorneys’ fees in this action. 

In addition, defendants submit that based upon the 
information obtained and the applicable principles of law: 
(1) the failure of Julien & Schlesinger, P.C. to maintain 
any time records which document the time claimed to have been 
spent requires a substantial reduction in any fee awarded by 
the Court for their legal services; (2) no "contingency" or 
"risk" factor should be considered which would allow an award 
of attorneys' fees in excess of an award based on a documented 
hourly basis and (3) no award of costs should be allowed for 
any accountiny services rendered nor should any award of 
costs for paralegal services be made unless such services are 
demonstrated to have related to plaintiff's recovery and the 
amount awarded for such services is limited to verified out-of- 
pocket expenses. 


1. Failure of Julien & Schlesinger to 
Maintain Time Records 


During the course of the hearing held on February 9, 
Mr. Julien, plaintiff's chief trial counsel, conceded that 
his firm did not maintain any record of time spent on this 


case (Tr. 76) and Mr. Schlesinger confirmed the lack of such 


documentation in his deposition conducted on February 20. 


(Schlesinger deposition, pp. 7-9). This failure’ 

of Julien & Schlesinger to maintain time records, 
despite their presumed awareness that if the plaintiff 
were successful it would be statutorily entitled to 
reasonable counsel fees, is in direct conflict with the 


repeated admonitions of the Second Circuit against such 


practices. In re Hudson & Manhattan Railroad Co., 339 F. 


2d 114 (2d Cir. 1964); In re Borgenicht, 470 F.2d 283 (1972). 


In Hudson & Manhattan Railroad Co., the Court 


declared: 


"We wish to emphasize that any attorney 

who hopes to obtain an allowance from 

the court should keep accurate and current 
records of work done and time spent .... 
There is no excuse for an established law 
firm to rely on estimates made on the eve 

of payment and almost entirely unsup- 

ported by daily records or for it to 

expect a court to do so.” 339 F.2d, at 115. 


Moreover, in Borgenicht the Court warned: 

"The failure of appellee here to keep 

proper records indicates that some other 

course may be required to obtain com- 

pliance with what we regard as a desirable 

practice.” 470 F.2d, at 284. 

Notwithstanding the virtually complete absence 
of any contemporaneous record, Julien & Schlesinger have 

% 

drawn up a purported statement of hours claimed to have 
been spent on the case (Wasser Exhibit 34) some 18 months 
after they were retained and 15 months after the trial 


commenced. Mr. Schlesinger claimed that this document 


represented an accurate reconstruction of hours because 
the attorneys involved knew the dates various memoranda 
were filed and the dates they were in court. (Schlesinger 
deposition, pp. 15-16.) But the memoranda submitted 
during and after the trial show that substantial time 
was devoted to issues of liability and damages which were 
ultimately rejected by the Court (see MacCrate afft. 435) 
and Mr. Schlesinger was unable to recollect how much 
time was spent on these issues. (Schlesinger deposition, 
pp. 39, 43-47, 57-60). 

The lack of documentation in this case is far 


different from that which faced the Court in the recent 


case, Michelman v. Clark-Schwebel Fiber Glass Corp., 
1975-2 CCH Trade Cas. § 60,551 (S.D.N.Y. 1975). There the 


Court awarded attorneys fees, even though contemporaneous 
time records had been lost, since an accurate reconstruc- 
tion of time spent could he made from ledger cards that had 
been prepared contemporaneously on the basis of the now 

lost time records. 1975-2 CCH Trade Cas., at 67,413-14. 
Here, as in Hudson & Manhattan Railroad Co., plaintiff's 
counsel ask the Court "to rely on estimates made on the eve 
of payment and almost entirely unsupported by daily records." 


We submit that to allow plaintiff's counsel 


to indulge in such a practice penalizes defendants for 
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the careless record keeping of plaintiff's counsel and 
nullifies the Second Circuit's expressed desire to curb 
these practices. For this reason we believe a substantial 
reduction in any fee award for the services of Julien & 


Schlesinger is in order. 


2. Exclusion of "Contingency" or "Risk" Factors 


Plaintiff contends in its fee »etition that 
the fact that its counsel prosecuted this action on a 
tingent fee basis is an important "risk factor" which 
should be considered by the Court. (Fee Petition, pp. 8- 
10) Significantly every case cited by plaintiff in sup- 
port of this proposition involves either a non-antitrust 
action or a settlement of an antitrust class action under 
the so-called "equitable fund" doctrine. With one excep- 
tion noted below, our research has similarly failed to 
discover a single non-class action antitrust case in which 
a court made an incremental "contingency" or "risk factor” 


award. 


We do contend, however, that plaintiff's contin- 


gent fee arrangements with counsel, as well as any fee aplit- 


ting arrangements among counsel, are relevant to assuring 
that any award made by the Court pursuant to Section 4 of the 
Clayton Act together with any contingency fees received 


by counsel from plaintiff's dameg2: a-° not excessive and 
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in violation of DR 2-106{A) cf the Code of Professional 
Responsibility. 

When awarding counsel fees in a treble damage 
antitrust action it is important to distinguish them 
from awards made under the equitable fund doctrine. Under 
this doctrine, awards are made from the fund to counsel 
and are analogous to contingent fee arrangements in that 
any award to counsel results in a corresponding reduction 
in the amount ultimately received by the prevailing 
parties. Thus once the fund is established, the defendants 
bear no obligation to pay additional amounts for attorneys’ 
fees. Eecause of the similarity between contingent fee 
arrangements and the equitable fund doctrine it is appro- 
priate in the latter context to award attorney fees based 
on consideration of the contingent nature of success. 

In contrast, in the case of private antitrust 
actions, the statute assures’ the successful plaintiff three- 
fold its damages. In effect, the statute provides a "built- 
in" contingency factor. A contingent fee arrangement 
between plaintiff and its counsel can, therefore, permit 
the attorney to share in the trebled award and still leave 
the plaintiff, after attorneys' fees are deducted, with a 


net recovery well in excess of any loss it may have sustained. 


See Farmington Dowel Products Co. Vv. Forster Mfg. Co., 421 
¥.20 61, 69 (Let Cie. 1970). 


In this regard it is noteworthy that the 


factors articulated in Hanover Shoe, Inc. v. United Shoe 


* 
Machinery Corp., 245 F. Supp 258, 302 (M.D. Pa. 1965), 


which are frequently cited as the relevant guides in 
awarding attorneys' fees to successful plaintiffs in non- 
class action antitrust suits, make no mention of 4 
"contingency" or “risk factor." Indeed, this issue was 
addressed in a very recent decision, Pacific Engineering 


& Products Co. of Nevada v. Kerr-McGee Corp., 1976-1 CCH 


Trade Cas. | 60,724 (D. Utah 1976) where the court 
stated: 


"The remaining question is whether or 
not it is appropriate to include a 
"risk" factor which would increase 
this award. Though it is clear that 
a risk factor is appropriate in class 
action cases, plaintiffs have cited 
no non-class action case where a risk 


* These factors include: 


(1) whether plaintiff's counsel had the benefit 
of a prior judgment or decree in a case brought by 
the Government, (2) the standing of counsel at the bar 
-- both counsel receiving the award and opposing 
counsel, (3) time and labor spent, (4) magnitude and 
complexity of the litigation, (5) responsibility under- 
taken, (6) the amount recovered, (7) the knowledge the 
court has of the conferences, arguments that were 
presented and of the work shown by the record to have 
been done by attorneys for the plaintiff prior to trial, 
(8) what it would be reasonable for counsel to charge 
a victorious plaintiff. 


factor has been used, nor has it generally 

been listed as a factor to be considered. 

It would not be proper to extend a statute 

awarding attorneys' fees to the successful 

litigant so as to compensate the litigant 

for the possibility of failure as weil as 

the reality of success.” p. 68,114. 

Our research has indicated that in only one 
decision, Michelman v. Clark-Schwebel Fiber Glass Corp., 
1975-2 Trade Cas. ¥ 60,551 (S.D.N.¥. 1975) has a court 
applied a "risk factor" to enhance an attorneys' award in 
a non-class action antitrust case. In that decision, 


however, Judge Tenney relied on two class action decisions, 


City of Detroit v. Grinnell Corp., 495 F.2d 448 (2d Cir. 


1974) and Lindy Bros. Builders v. American Radiator & 


Standard Sanitary Corp., 382 F.Supp. 999 (E. D. Pa. 1974), 
and one non-class action decision which has been recently 
reversed, DeFillippo v. Ford Mocor Co., 378 F. Supp. 456 
(E.D. Pa. 1974), rev'd, 1975-2 CCH Trade Cas. ¢ 60,319 

(3d Cir. 1975). 1975-2 CCR Trade Cas., at 67,415-16. 

Thus, we submit, that on this point Michelinan lacks pre~ 
cedential suppert end should not be followed. 

Plaintiff also cites as authority for the 
"“suntingency" factor DR 2-106 of the Code of Professional 
Responsibility which iists as the last of eight factors to 
be used as guide in determining the reasonableness of a 


fee: “Whether the fee is fixed or contingent." The First 
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Circuit squarely considered the relevance of the factor to 


a fee award determination under Section 4 of the Clayton 


Act in Farmington Dowel Products Co. v. Forster Mfg. Co., 
421 ¥.2¢ Gl (ist Cir. 1970): 


"Secondly, we believe that the fact that 
a fee arrangement is contingent upon 
success is a factor for the determination 
under the Canons, Canon 12(5), although 
it would not be for Section 4. Obviously, 
the fact that the attorney is willing to 
take an all-or-nothing arrangement might 
justify a fee which is higher than the 
going rate in the community. Again, this 
is just one factor but it is a factor 
which is irrelevant to the Section 4 
determination. 421 F.2d, at 90 (emphasis 
supplied). 


Farmington is instructive on another point -- 
the relationship between the statutory award of attorneys’ 
fees under Section 4 and any contingent fee arrangements 


between plaintiff and its counsel. In its fee petition 


plaintiff acknowledges that it has a contingent fee arrange- 


ment with its counsel (Fee Petition, p. 8); however, 
plaintiff's counsel have steadfastly refusad to produce 
cocuments cr give testimony relating to the nature of their 
fee arrangements with plaintiff. In Farmington, the First 
Circuit held that, while the terms of any fee arrangement 
between counsel and plaintiff had no bearing on a Section 

4 award, it was relevant to the trial court's obligation 


to assure that the Canon of Ethics' proscription against 


excessive fees was not being violated by the amount 
received by the lawyer pursuant to a contingency fee 
arrangement coupled with the amount received from the 

* 
Section 4 award. 421 F.2d at @7. The court went on to 
note: 

"We are not saying that a court 

should inquire sua sponte into actual 

counsel fees in every case which 

comes before it, but only that a 

court may in its discretion inquire 

into such issue, particularly when 

it is brought to the court's atten- 

tion as here." 421] F.2d, at 87-88. 

In view of plaintiff's counsel's refusal to 
provide any information regarding their fee arrangements, 
despite defendants' repeated requests, we submit that 
this is an issue which particularly requires inquiry by 
the Court. While we believe that defendants should also 
be allowed access to this information, defendants have no 


objection to in camera review of counsel's fee arrangements 


should the Court deem such procedure appropriate. In 


any event, we urge the Court to assess not only plaintiff's 


fee arrangements with counsel but also any fee splitting 


DR 2-106(A) of the Code of Professional Responsibility 
provides: 


"A lawyer shall not enter into an agreement 
for, charge, or collect an illegal or clearly 
excessive fee." 
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arrangements among counsel to assure itself "that it is 


not an unwitting accessory to an excessive fee." (ibid., at 87), 


3. Claim for Costs 
In its fee petition, plaintiff seeks an award 
for various accounting services rendered by Mr. Wasser 
and two other certified public accountants, claiming such 


amounts as recoverable "costs" under 15 U.S.C. § 15. 


(Fee Petition, pp. 13-14). While no claim for "paralegal" 


services is made in the Fee Petition, Mr. Wasser states 
in his affidavit that 157 hours were expended by para- 
legals at an hourly rate of $15. (Wasser afft. p. 9). 
Defendants submit that amounts expended for accounting 
services are not recoverable as "costs" under 15 U.S.C. 

§ 15; moreover, with respect to the claim for paralegal ser- 
vices, the deposition of Mr. Wasser demonstrates that the 
hourly rate claimed for such services is grossly 
inflated, and were the Court to make any award for these 
services it should be limited to verified out-of-pocket 
expenses. 

Turning first to plaintiff's claim for accounting 
services as part of its costs of suit, the Second Circuit 
considered and rejected the argument that fees paid to 
experts are recoverable costs under 15 U.S.C. § 15 in Trans 


World Airlines, Inc. v. Hughes, 449 F.2a Si (24 Cir. 1971): 


"TWA's last contention is that it should 

be compensated for fees paid to its experts 
as part of its ‘costs of suit,’ 15 U.S.C. 

§ 15. This precise issue has long since 
been decided contrary to TWA's position in 
this Circuit, Straus v. Victor Talking 
Machine Co., 297 Fed. 791 (2a Cir. 1924) 

and TWA has not persuaded us that that deci- 
sion, or the unanimous host of cases relying 
on Straus in this and other jurisdictions 
should be overruled. [Citation omitted] ." 
449 F.2d, at 81. 


Furthermore, in every case we have found where 
fees paid for accounting services were sought to be recovered 
as part of the costs of suit uadee 19 UlS 26. § 15; these 
claims were uniformly rejected. Advance Business Systems 
& Supply Co. v. SCM Corp., 287 F. Supp. 143, 162) (D> Mad. 1968), 
mod. on other grounds, 415 F.2d 55 (4th Cir. 1969); Twentieth 


Century Fox Film Corp. v. Goldwyn, 328 F.2d 190, 224 
(9th Cir.), cert. denied, 378 U. +. 880 (1964); Union Carbide 


& Carbon Corp. v. Nisley, 300 F.2d 561, 586 (10th Cir. 1961), 


cert. dism'd sub nom., Wade v. Union Carbide & Carbon Corp., 


371 U.S. 801 (1962).- 


— 


The two cases cited by plaintiff in support of an 
award of costs for accounting services, Fey v. Walston 
& Co., Ine., 493 F.24 19036 (7th Cir. 1974) and 
Brookside Theatre Corp. v. Twentieth century Fox Film 
Corp., 11 F.R.D. 259 (W.D. Mo. 1951), are wholly 
inapposite to plaintiff's claim here. [In Fey the 
Seventh Circuit reversed the trial court's award cf 
attorneys' fees in a securities litigation and re- 
manded for a new trial, ruling that “jijne awarckh of an 
expert witness fee beyond the statutory allowance was 
unauthorized ori the record.” 493 F.2d, at 1056. 


(Footnote continued on next page) 
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In view of Mr. Wasser's inability to distinguish 
time spent as an accountant from time spent as a lawver 
(see MacCrate afft., 44 7-9, 32-33, 42~43) and the fact 
that most, if not all, of Mr. Wasser's time after the re- 
tention of Julien & Schlesinger was devoted to bookkeeping 
and accounting matters (Wasser afft. p. 6; Schlesinger 
deposition, pp. 28, 41, 52), we strongly urge that Mr. Wasser 
should not be permitted through the device of merging his 
accounting activities into his legal activities to recover 
as taxable attorneys’ fees the time spent as an accountant. 

In addition, the amount claimed by Mr. Wasser 
in his affidavit as costs for both accounting an paralegal 


services are artificial -- reflecting not out-of-pocket 


expenses but instead an inflated figure of up to five times 


the amount actually expended by him. (Wasser deposition 


pp. 46-50). 


mere mo 


In Brookside Theatre, the audit for which costs were 
recovered had been specifically authorized before 
trial by the court pursuant to an application filed 
by the plaintiff. The court noted that these costs 
were not authorized by statute and for this reason: 


"it is the opinion of the court that 
before such costs are incurrec they 
should first be authorized by the court 
in pre-trial conference, or otherwise." 
il F.8.D., at 267, 


No such authorization was sought by the plaintiff or 
given by the Court for the accounting services claimed 
here. 
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As set forth in the accompanying affidavit, 

Mr. Wasser compensated his two other certified public 
accountants at the rate of $15/hour but is claiming 
their services as a "cost" at the rate of $75/hour. For 
the services of his accounting assistant, Mr. Wasser 
paid $8/hour and is claiming at the rate of $15/hour. 
Likewise for the paralegal services of his wife and 
daughter, Mr. Wasser is claiming at the rate of $15/hour, 
having paid them only $10/hour and $3/hour respectively. 
(MacCrate afft., 47). 

The cases are ciear “Aart expenditures for the 
services of a paralegal, if allowed at all (and if shown 
to be related to the actual recovery by plaintiff), are 
limited to the out-of-pocket expenses actually incurred. 
City of Detroit v. Grinnell Corp., 495 F.2a 448, 473 (2d Cir. 
1974); Michelman v. Clark-Schwebel Fiber Glass Corp., 
1975-2 CCH Trade Cas. { 60,551, 67,413 (S.D.N.¥. 1975); 
but compare, Pacific Engineering & Production Co. of 
Nevada v. Kerr-McGee Corp., 1976-1 CCH Trade Cas. { 60,724, 
68,113-14 (D. Utah 1976) (no allowance for work done by 


law clerks and paralegals). 


CONCLUSION 


Defendants submit that the Court, applying the 


foregoing principles and the principles set forth in 


defendants' memorandum of February 6, 1976, should limit 
the award of attorneys' fees and costs to the amounts 


set forth in the accompanying affidavit of Robert MacCrate. 


Dated: March 1, 1976 


Respectfully submitted, 


SULLIVAN & CROMWELL 
Attorneys for Defendants 
48 Wall Street, 
New York, New York 10005 
(212) 952-8100 


Robert MacCrate 
William M. Dallas, Jr. 


William A. Zolbert 
Office of the Generali Counsel 
Ford Motor Company 


Of Counsel. 
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Page 8 - Defendants' Supplemental Memorandum In 
Response to Plaintiff's Petition for an 


Award of Actorneys' Fees and Costs. 


Citatio:; to DeFillippo v. Ford Motor Co. should 
read: 378 F. Supp. 456 (E.D. Pa. 1974), rev'd 


on other grounds, 1975-2 CCH Trade Cas. {60,319 


(3a Cir. 1975) . 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
—— ann <0 eo ae a tS wn an ee ee aoe ew em ew x 
FLM COLLISION PARTS, INC., 
Plaintiff, 
- against - : 112 


FORD MOTOR CO. and FORD MARKETING 
CORPORATION, 


Defendants. 


HON. THOMAS P. GRIESA, 
District Judge. 


New York, N. Y. 
Fe: cuary 9, 1976 = 4:00 p.m. 


Appearances: 


JULIEN & SCHLESINGER, P.C. 
Attorneys for Plaintiff; 

By: ALFRED S. JULIEN, ESQ., 
STEWART S. SCHLESINGER, ESQ., 
DAVID JAROSLAWICZ, ESQ, 


SULLIVAN & CROMWELL, ESOQS., 
Attorneys for Defendants; 

By: ROBERT MacCRATE, ESQ., 
WILLIAM M. DALLAS, JR., ESQ. 


Also present: 


William A. Zolbert, Esq., 
Stephen McKee. 
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2 
THE COURT: I think the main thing we need to 


do, at least the first thing, is to have the proof on 


damages. 


Now, I have a brief from the plaintiff out- 
lining the plaintiff's contention of law about submitting 
proof regarding damages accruing after the trial which 
we held in September and October, 1974, and I don't have 


any memorandum in opposition to that from the defendants, 


so I assume that they do not oppose that legal contention. 
MR. MAC CRATE: Your Honor, forgive me. We 


delivered to your chambers on Friday our memorandum in 


opposition to plaintiff's proposed judgment of injunction 


and in support of a counter-proposed order judgment of 


injunction and in that at Page 4 we directed ourselves to 
this very point. 
{[Pause. ]} 


THE COURT: Okay, that's a mistake. I'm sorry. 


In any event, I am going to hear proof on 


damages up to the present time and I think that the de- 


| 
{ 

| 

| 

| 

| 

| 

It is covered. Somehow we just didn't put it down. | 
| 

| 

i 

| 


fendants have been put on notice for a substantial period 
of time that there are these new issues in the case, 


because I called together right after I had filed ¢ 


decision or the day I filed it. I forget what the date 


Then we had a conference off the record and 
then at that time I posed the issue of whether in view of 
the long lapse of time between the trial in September and 
October 1974 and the date of filing of my decision whether 
it wouldn't be fair and in the interests of justice and 
efficiency to have proof that the damages accruing up to 
the present time, basically, and I filed my decision on 
liability December 19 and had you in at about that time, 
and that is almost two months ago. 

So I just don't see any practical reason to 
require some kind of extra formalities and it is a matter 
of whether the plaintiff has submitted valid proof of 
damages, and that is that. 

MR. MAC CRATE: I respectfully except, your 
Honor, and invite the Court's attention to Rule 15.There 
has been no effort in the intervening time by this plain- 
tiff to supplement the complaint. The plaintiff has just 
sat back and done nothing by way of bringing before the 
Court this additional time period, and for the Court to 


go beyond the pleadings in this case and to pick up 


something post-trial, I respectfully submit “sould be 


beyond the power of the Court. There is no pleading. 


There is no opportunity tO ame Sr. There is no joinder 


mcesr 
of issue and -- 

THE COURT: This is what I think confused me 
and maybe my law clerk just temporarily. You seem to 
make so much in your brief about the lack of a formal 
motion. There is no magic about having a formal motion 
here. There is no magic about having something .called a 
pleading. There is no magic about any of the formalities 
you are talking about, and the first question is whether 
they have got the proof of the damages, and second 
whether you have adequate notice that you can meet that 
proof. Those are the oaly issues. 

MR. MAC CRATE: No, sir, your Honor, with all 
due respect, there is a question of liability as well as 
of damages and there is no demonstration of liability with 
respect to this period. 


THE COURT: You-haven't reinstated the whole- 


sale incentive allowance, have you? 


MR. MAC CRATE: Whether this plaintiff can 
make any showi.g that he would have recovered any part 
of the wholesale incentive allowance had it been in force 
during the period is something that is not before the 
Court and can only be put before the Court with proper 
pleadings. This is not magic we are talking about. These 


are the pleadings by which matters are preseiited for 
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2 judgment in due course. | 

3 THE COURT: If you are prejudiced and need any | 

4 | time to meet the proof prese:.ced by the plaintiff, you 

5 | can have more time. But what we have been trying to do 

6 | since December 19 or so, indeed we were trying to do it | 

7 on other issues before, was to try to get the parties | 

8 to prepare on the issue of damages -- on all the issues | 

9 | to come before us including this issue of damages sub- | 

10 sequent to October 1974, and I am perfectly glad, of | 
ll | course,to hear about what has happened since December 19 
12 in the submission to you of evidence and contentions and 

13 | if there is something that yo. are not able to meet because 
14 | you are surprised about it, then you can have more time. | 

15 But let's not have a lot of oratory about the necessity 
16 of formal pleadings because it is much too late for that 

Vv | and I really will not deny recovery on that basis. | 

18 if there is substantial unfairness to you : 
19 | in your inability to prepare, fine. We have had this HS 
x | hearing set for a much earlier date, you will recall, | ae! 
21 | and you said that you couldn't prepare because you were e 
22 ve too busy with other cases,and so forth, and we have given o 
3 ‘ everybody all kinds of time and I certainly hope everybody 
2 | is prepared today. So we will go forward and hear Mr. 

: = | 
3 | 


6 


MR. MAC CRATE: If your Honor please, on February | 


3 we received a memorandum entitled, and it was only on 
February 3 that we received it, "Plaintiff's Memorandum 
of Law in Support of its Motion to Amend and Supplement 
its Complaint." Now, we have not to this day received 
any supplement or amendment to the complaint. We have 
a memorandum of law -- 

THE COURT: You are still talking about a formal 
pleading and I'm sorry, you may be right and I may be 
wrong, but I'm not going to spend a lot more time talking 
about it. Let's go on with the proof. 

MR. MAC CRATE: Exception, your Honor. 

THE COURT: Okay. You don't need to say, 
"Exception." Obviously if you disagree you've got an 
exception. This isn't the nineteenth century. Let's 
go on. 

MR. JULIEN: If your Honor please, we have 
served upon our opponents not only the schedules, which 
I trust that your Honor has now -- 

THE COU) ‘T: Yes. 

MR. JULIEN: -- but we have served them and 
have checked all of the original records me which these 
figures have been taken. 


I refer first to Exhibit C, which is the 


mesr 
calculation of the incentive credits loss and here we 
have neither made projections nor speculations, but we 
have gone to the documents themselves and checked them 
against the lists of Ford Motor Company with respect to 
incentive. 

THE COURT: We are having a trial on damages. 
You have to put a witness on and put exhipits in. To 
the extent it is documentary material it has been checked 
by Sullivan & Cromwell and it can all be stipulated, but 
we have got to go through with the proof. 

MR. JULIEN: Yes. Mr. Wasser, would you take 


the stand. 


DAVID L. WASSER, called as a witness 


in behalf of the plaintiff, after having been duly 
sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. JULIEN: 

MR. JULIEN: Your Henor, I will say nothing 
about background and so forth. This is all in the record 
before with respect to this witness. 

THE COURT: Of course. 

Q Mr. Wasser, in preparation for the hearing 
on damages before his Honor, have you had prepared under 


your care and supervision Exhibit C, which has been 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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submitted to the Court and which is entitled, “Calculation 
of Incentive Credits Loss"? 

A Yes, 

Q Do you have that before you? 

A Yes. 

Q Would you state for the record from what 


records these computations were taken? 


A These computations were taken from boxes of 
invoices -- 
THE COURT: Let's get this marked for identi- 
fication in this trial and I would suggest starting the 
exhibits with the number 1,000 so that we are not going 


to mix them up with the other exhibits. Let's call this 


Plaintifr's Exhibit 1000 for identification. 

MR. JULIEN: All right. 

If your Honor please, I ask that there be 
marked for identification Exhibit C, heretofore submitted 
to the Court, “Calculation of Incentive Credits Loss,“ 
just this page. 

[Plaintiff's Exhibit 1000 marked for 


identification. ] 


Q Very briefly, Mr. Wasser, what does this Exhibit 


1000 for identificaticn purport to show? 


A This exhibit shows the incentive credits loss 
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in the period from November 1, 1972 through February 6, 
1976 and the Ford cost on the parts related to these 
incentive credits as purchased by FLM Collision Parts, 
the plaintiff, and the third item shown is the Ford cost 
which is slightly less than the FLM cost. 

Q In figuring incentive credits, from what source 
was the percentage of incentive credits taken? 

A These were -~ except for an estiiate at the end 
when the Ford invoices were not delivered for the period 
from November 1, 1972 through December 22, 1975, the 
actual Ford invoices on the premises of the plaintiff were 
accumulated and the purchase items were traced to the 
Ford Motor Company's price back to calculate the actual 
incentive credits that were allowable if the-plaintiff 
had been grated these credits. There were tapes pre- 
pared attached to each invoice. Then all of the invoices 
were added and the tape was attached to the outside of 
each folder. 


I then supervised this and I check all of the 


outside tapes to make sure that within my total of 


Exhibit C -- 
THE COURT: You are losing me. 
THE WITNESS: Yes. 


THE COURT: You were attempting to calculate 


wo 
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the amount of wholesale incentive allowanse which would 
have been applicable and granted on particular parts if 
Ford had allowed such ailowances when parts were sold 
to FLM; right? 

THE WITNESS: Right. 

THE okay 20 it correct that you or people 
working for you got. from the plaintiff ail of their 
invoices representing parts, crash parts purchased from 
the various dealers from November 1, 1972 on? 

THE WITNESS: Yes, sir. 

THE COURT: Did you have available with you 
during this work the Ford price lists that were applicable 
during the relevant times? 

THE WITNESS: Yes, sir. 

THE COURT: In other words, did the price 
list change? 

There were changed price lists 


THE WITNESS: 


and these were taken into account. 


THE COURT: But you had the changed price 


lists? 


a © & & 


THE WITNESS: Yes,your Honor. 
THE COURT: Js it true that if you had an 
invoice showing that FLM purchased a fender the people 


working on this project would look in the price list for 
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that date and see if a wholesale incentive allowance 
was aliowed on a fender, that fender; right? 

THE WITNESS: Yes, sir. 

THE COURT: And then what would you do? 

THE WITNESS: The staff supervised by Steve 
McKee's staff, under my supervision, would put in red 
crayon on each invoice next to each part the amount of 
the incentive credit allowable. Then they would take a 
tape of that which I would check. 

THE COURT: So you accumulated a group of 
invoices with notations on them indicating that an amount 
Q£ so-called incentive allowance was applicable for that 
part? 


THE WITNESS: Yes. | 


THE COURT: And you put that amount down in red | 
crayon? 

THE WITNESS: aight. 

THE COURT: Then you ran teres of those 
amounts? 

THE WITNESS: The red amounts. 

THE COURT: I always have a little trouble 
with your tabulations, Mr. Wasser, and I'm having trouble 
today. Where is it that that shows the addition of the 


amounts of wholesale incentive allowances that were 
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derived in the way you have just described? 

THE WITNESS: Well, your Honor, Exhibit c -- 

THE COURT: That is Exhibit 1000. 

THE WITNESS: Right, Exhibit 1000 is a summary 
of other exhibits. There are so many boxes of invoices. 

THE COURT: Let's go to the underlying things. 
Let's cali it 1001. 

MR. JULIEN: My opponent has those. Do you 
have those? 

MR. DALLAS: The boxes of invoices are in our 
offices. 


THE COURT: Diz you make some worksheet from 


THE WITNESS: Yes, we have oni ranging 
from C-2 to C-10. 

THE COURT: You are talking about Exhibit 1000; 
right? 


THE WITNESS: Right. 


Exhibits C-2 through C-10. What are they? 

THE WITNESS: C-2 is the individual sheets on 
which are listed the actual boxes with the dates of 
deliveries, with the box number labeled on each box, so 


that -~ 


| 
| 
| 
i 
| 
THE COURT: You've got these notations er 
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THE COURT: Why did you call it C-2? 

THE WITNESS: There was so much checking as 
the boxes were delivered we listed them on a worksheet 
to make sure that we didn't duplicate anything or leave 
anything out. 


THE COURT: When you say boxes, what do you 


THE WITNESS: Boxes of invoices. Each box 
would have a number on, C-2. For example, we have this 
list. The first list, for example, Box 2] -- 


THE COURT: Does C-2 come from a particular 


THE WITNESS: It comes from a number of boxes 
delivered to me at that time. 

THE COURT: On this Exhibit 1000 you've got 
this thing called supporting exhibits and you've got C-l 
and an audit sheet number. Is that one audit sheet that 
you call -- 


THE WITNESS: That was my number, the number 


of my sheet. When the boxes arrived I gave it the number 


1 ¥ 
THE COURT: Is it one sheet of paper? 
THE WITNESS: Yes. 


THE COURT: Do you have it here in court? 
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THE WITNESS: Yes, here is the original. This 
is the original. 

THE COURT: This is C-2? 

THE WITNESS: Yes. 

THE COURT: There wasn't a C-1? 

THE WITNESS: C-) is the summary of 
sheets. 

THE COURT: You are tagging them to Exhibit ¢ 
and that is why you will call them C-1 and C-2 and so on? 

THE WITNESS: Yes. 

THE COURT: Exhibit C was the exhibit to this 
damage calculation? 

THE WITNESS: Yes. 

THE COURT: And Exhibit C so-called is what 
we have called 1000 for the trial; right? 

THE WITNESS: Yes. 

MR. JULIEN: I may be able to save your Honor 
some time with respect to this. 

Then this material was delivered to our 
opponerts, I understand, relative to this exhibit. They 
have checked these amounts. I don't know that there is 
any complaint with respect to that. 


THE COURT: Let me get this squared away. 


Why don't we call C-2 Exhibit i061. 
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MR. JULIEN: Yes, sir. 

[Plaintiff's Exhibit 1001 marked for 
identification.) 

MR. MAC CRATE: We have not, your Hom”, been 
furnished as far as I can determine, a copy of thez 
exhibit. 

COURT: Of 1001? 
MAC CRATE: 1001. 
COURT: What were you furnished? 
MAC CRATE: We did receive a copy of 1000, 
but I have seen 1001. 
COURT: Let's get, then, to that point. 

How much of all this can we get stipulated? 

MR. JULIEN: Your Honor, I think that Mr. 
MacCrate is prepared to tell you that they have checked 
the invoices which constitute the predicate for Exhibit 
1000 and they have checked the allowance, the incentive 
credit allowance claimed with respect to that and I think 
that they have found no inaccuracies with our claims with 
respect to that. 

THE COURT: -Is that right? 

MR. MAC CRATE: We have checked computations, 
your Honor through the end of December 1975. There was 


added the computations for the first weeks of 1976. 
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We have not had any information on that unti his past 


week. 

THE COURT: In other words, you have confirmed 
that the series of figures at the top of Exhibit 1000, 
$236,121.15 and that is okay; is that right? 


MR. MAC CRATE: I will not say it is okay, your 


Honor. I will say that we have checked the mathematical 
accuracy against the invoice material that wan provided 
to us. 

MR. JULIEN: You have checked%it against your 
lists of incentive credits; right? 

MR. MAC CRATE: We have verified the accuracy 
of these computations. That is what we were able to do. 

THE COURT: That is all that you can be 
expected to do. 


Let's see if I can phrase it this way so we have 


a stipulation: that during the period November 1, 1972 
through December 22, 1975 the amount of wholesale incentive 
credits or allowances shown on Ford's price lists for the 


cresh parts purchased by FLM totalled $236,121.35. 


| 


Isn't that basically it? 
MR. MAC CRATE: That amount, your Honor, could 
have been claimed by the Ford franchise dealers. 


THE COURT: That is good enough for me. 
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MR. MAC CRATE: The period, your Honor, that 
was covered is December 23? 


THE COURT: I cut it off at December 22, but that 


is immaterial. 
Mr. Wasser, so we have it in the record, you are 
telling me that for this period, November 1, 1972 through 


December 22, 1975 the total or all of those wholesale 


incentives that you have noted on the invoices amounted 
to this $236,212.15; is that correct? 


THE WITNESS: Yes. 


THE COURT: On this Exhibit 1000 there is this 
column entitled, "Ford Cost." What is that? 

THE WITNESS: The Ford cost is the cost of the 
parts excluding the premium that FLM had to pay, the 5% . 

THE COURT: In other words, that is the cost to 
the dealer who was selling? 

THE WITNESS: Yes. 

THE COURT: Before taking into account the 
wholesale incentive allowance; right? 

THE WITNESS: Yes. 

THE COURT: What is the significance of that 


for our purposes? 


THE WITNESS: Well, it was good for order 


checking. I was able to check with the books. 


1827Va 
Wasser - direct 18 

THE COURT: You are saying the amount of that 
was $1,770,520.03 for the time period covered. 

Has that cwen confirmed or not mathematically 
by Ford? 

MR. MAC CRATE: We have no way of doing that. 

THE COURT: I don't think that is particularly 
essential really. 

The next column is called, "FLM Cost.” I guess 
that is just what it says; right? 


THE WITNESS: Right. 


THE COURT: And you are telling me that the total 
cost of all the invoices for all parts purchased by FLM 
during this period that we have talked about through 
December 22, 1975 is $1,858,194.66; is that it? 

THE WITNESS: Yes. 

THE COURT: And that is total parts or just 


parts on which the -- 


THE COURT: Not just the cnes on which incentive 
allowances is granted or allowed in the catalogue; right? 
THE WITNESS: That is right. 


THE COURT: Does Ford confirm that figure or 


MR. MAC CRATE: We were unable to. 


| 
| 
| 
| 
THE WITNESS: Total Ford parts. 
| 


a 
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THE COURT: Let's go back to the wholesale 
incentive aliowance. 
MR. JULIEN: That is the basic. 
THE COURT: The figure of 236 odd we men- 
tioned before carried us to December 22, 1975. What did 
you with respect to the period subsequent to that date? 
THE WITNESS: Since we had the invoices 
delivered through December 22, we then projected it from 
necember 22 showing the list -- 
Q Jecember 22 to what? 
A I'm sorry. From December 23 to February 6, 


1976. We knew the deliveries for the last week of 


December, which was $2,439 of deliveries, costs to FLM 


for the remainder of December. 

we knew the deliveries for the week of January 
5 through January 9 were 19,510. We then for the weeks 
after that through February 6 we used the same figure of 
19,510 coming to a total of $99,993 of FLM purchases of 
Fora parts from December 23 through February 6. We then 
multiplied that by the 12.71% which was the percentage of 
the incentive credits over the entire picture. 

THE COURT: You took the ratio of the $236,121 
to the $1,858,194? 


THE WITNESS: Right. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHO!SE 
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THE COURT: That is your percentage? 
THE WITNESS: Right. 
THE COURT: All right. 
THE WITNESS: I then multiplied these purchases 


by the 12.71% and I got $12,709.16. I then added that to 


the Exhibit 1000. 


Q Not to Exhibit 1000. 
A To my Cel. 
THE COURT: You added to that the $236,121? 
THE WITNESS: Yes, and I came to a total of 
$248,830.31 as the grand total. 
THE COURT: I think the way that stands it is 
basically stipulated as far as the $236,000 and as far 
as the other $12,709 method of calculation. Ford doesn't 
stipulate to that and it is just a matter of something 
for me to find. 
MR. MAC CRATE: Nor, your Honor, is there 
anything in the record to support those figures. 
THE COURT: To support what figures? 
MR. MAC CRATE: The figures from December 1975 
to February 1976. 
THE COURT: There is testimony. You can 
cross-examine. 


MR. MAC CRATE: But the witness is talking in 
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terms of documents that are not here in court, your Honor. 
This is the rankest sort of hearsay. 

THE COURT: Did you give Ford any documents 
relating to the period December 23, 1975 through February 
6, 1976? 

THE WITMESS: We didn't receive them. 

THE COURT: What? 

THE WITNESS: We didn't receive the invoices 
from the dealers. They were delayed. 

THE COURT: Where did you get the figures abou 
purchases that you described to me? 

THE WITNESS: We had a record of the deliveries 
for that first -- 

THE COURT: What form did that record take? 

THE WITNESS: I believe the -- there was a 
delivery record and the company keeps an accounts payable 


ledger. The invoices come in some time later. 


THE COURT: You gave me a list of figures 


totalling up to $99,993.36. 

THE WITNESS: Yes. 

THE COURT: The question is what did you base 
that on. What documents? Did you do this personally or 
did somebody else do it? 


THE WITNESS: Well, we had a record of the 
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deliveries that Mr. McKee had supplied to me for that 
period. 


COURT: Deliveries by the agencies to 
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WITNESS: FLM. 
COURT: For those periods? 
WITNESS: Yes. 
COURT: What kind of a record -- 
MR. JULIEN: He is not saying the entire period. 
He is saying for the last week in December, I think he 
said, and the first week in January. 
Q Did I have that correct, Mr. Wasser? 
A Yes. 
Not for the entire period? 
No, that period was projected, the rest of it. 
MR. JULIEN: .So there was the last two weeks 
of the entire period, your Honor, and he projects the rest 
by taking the same amount of deliveries for the first week 
in January and using that for the additional weeks up to 
and including February 6th. 
THE COURT: I don't think he can testify to 
that. I mean, it is not a big amount but -- 
MR. JULIEN: I respectfully submit, your 


Honor, that opinion evidence could be received easily 
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with respect to all of this, but having had actual figures 
up to the end of the year, and since there are some six 
weeks, it surely is within his ability to project the 
six-week period based upon, first, the same amount percent- 
agewise or the same ratio. 

THE COURT: Look, Mr. Wasser, I thought it was 
a little simpler than maybe it is. Just tell me exactly 
what you got for the period after December 23, 1975. Go 
over that again, would you, please? 

THE WITNESS: Well, there are records kept by 
the company of the sales daily and the cost daily, and 
the invoices arrive sometime later. They are still not in. 
But we knew that for the period in December there were 
$2,439.71 of costs. 

THE COURT: December 23? 


THE WITNESS: Through December 31, and we also 


THE COURT: What did you say? How much in cost? 
THE WITNESS: $2,439.71. 

How did you know that? 

There are records kept by the company. 

THE COURT: What records? 

THE WITNESS: As the deliveries are made end 


the sales are made they have a cost sheet, cost record. 
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THE COURT: In other words, they were recording 
deliveries? 
THE WITNESS: And they were also recording the 
cost of sales for that period. 
THE COURT: And that indicated for that period 


that amount of costs on the sales? Which meant what? 


THE WITNESS: Till the invoices arrived this 


was the only way. 
THE COURT: How about after December 31? 
THE WITNESS: Yes, for the first week of 
January the cost of sales, which is the only record they 
had at that point, was $19,510.73. 
Q For what period is that 
A January 5 through January 9, 1976, for five days. 
That was the last record that I had when I prepared this 
exhibit. I then used that weekly figure to project for 
the following four weeks through Friday, February 6th. 
Q Using the period from January 5 to January 
9 you took that as one of the bases -- you appiied the 
ratio to that and you used that for the remaining days vp 
to February 6; do I have that correct? 
A Yes, right. 
THE COURT: There is one obvious thing and I 


guess Christmas explains it, but your last week or the 
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last few davs in December of more than a week were 
$2,439; right? 

THE WITNESS: There were many days that the 
factory was closed. 

THE COURT: I'm asking you this: You have this 
week of January 5 through 9 and that had an amount of 
about $19,500. Are you telling me you projected the rest 
of the weeks on the basis of that particular week? 

THE WITNESS: At the time that I prepared this 
exhibit, January 29, this was the only information I had 
available. 


THE COURT: Did you project the period after 


January 9 on the basis of that January 5 through 9 week? 


THE WITNESS: Yes, sir. 

THE COURT: You regarded that as typical? 

THE WITNESS: Right. 

THE COURT: And you did not regard the 
Christmas time as typical; right? 

THE WITNESS: Right. 

THE COURT: I will allow cross-examination on 
that, but that is the witness' testimony. 

The percentage was in your final figure. 

THE WITNESS: 12.71%. 


THE COURT: Is that all you have to present 


mesr Wasser - direct 26 
to the wholesale incentive allowance amount, the $248,000? 
THE WITNESS: Yes. 
MR. JULIEN: That is it. 
THE COURT: Now then, did you wish to present 
material on this other phase, the loss of profit? 
MR. JULIEN: Yes, your Honor. 


THE COURT: Okay. 


MR. JULIEN: I am going to ask that Exhibit B 
attached to this sheaf of exhibits, your Honor, be 
marked for identification. 

[Plaintiff's Exhibit 1002 marked for 
identification.) 

Q Mr. Wasser, I show you Exhibit 1002 for iden- 
tification and ask you to tell us what that exhibit purports 
to show and following that tell his Honor how it was 
prepared. 


A This exhibit shows the damages due to loss of 


- profit, due to interruption of growth using a growth 


factor of -- average growth of three years ended 9/30/73. 
That year, which included Ford's cancellation of incentive 
credits -- and the exhibit then projects the same two 
periods after 9/30/73. 

Q How did you arrive at the growth factor for the 


FLM concern? 
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A I took the percent of increase cf sales over 
the prior year for each of the following three years, 
physical year ended 9/30/71, which had a growth factor 
of 15.4%. 


THE COURT: May I interrupt? 


THE WITNESS: Yes. 


THE COURT: I thought I had ruled before and 
told you that I would not consider, I would not award 
damages on some presumed growth rate and -- 

THE WITNESS: There was an actual -- 

MR. JULIEN: Your Honor is quite right in « 
saying that. I have it both ways. If you also recall, 
you said that will be my opportunity to make an offer of 
additional proof. 

THE COURT: I don't want to prevent that. I 
want to tell you that you can have your offer of proof, 
Make the record in any way you see fit. I thought you 
had pretty well made your record before. Maybe you are 
making a little different record now. 

What I really want to get to is this item which 
I brought up. 

MR. JULIEN: That is the next one. 

Perhaps we could save time, if it meets with 


your approval, to simply say that I will offer in evidence 
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this exhibit, the number of which is 1000 for identifica- 
tion, and on the basis that this constitutes the computation 
made by this witness from the books and records and from 

his expertise with respect to setting up in accordance 

with accounting procedures what would be a proper growth 
factor to employ in making up this exhibit. 


THE COURT: All right, that makes your record. 


THE COURT: I will sustain the objection. I 
think that makes a sufficient record. 
MR. JULIEN: Very good. 


Now let us turn to Exhibit A which your Honor 


THE COURT: We will call that Plaintiff's 


Exhibit 1003 for identification. 


MR. MAC CRATE: I would object. | 


[Plaintiff's Exhibit 1003 marked for 

identification. 

THE COURT: Go ahead. 

MR. JULIEN: With respect to the previous 
offer of proof, your Honor, may it be assumed tict my 
proof will also include that I would interrogate Mr. Wasser 
to the extent that he will establish that it is his opinion 
that proper accounting methods call for the estimate of 


damages to be fixed in the method shown in the previcus 
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exhibit. 

THE COURT: All right. 

You have Exhibit A before you, Mr. Wasser, do 
you not? 

AC Yes. 

9) Exhibit 1003 for identification. 

What does that exhibit purport to show? 

A This purports to show the damages due to loss 
of profit, due to interruption of growth using a level 
basis of sales projection since fiscal year ended 9/30/73, 
the year which included Ford's cancellation of incentive 
credits. ' 

THE COURT: I think the record will show this, 
but Page 28 of my decision noted the fact, as it appeared 
from the record, that the sales of FLM for fiscal 1973 
were $798,947. The estimate of sales for fiscal 1974 
was $694, down approximately $100,000 from the fiscal 
1973 level, and 1 indicated reliance on evidence that 
FLM is suffering a shortage of working capital, and so 
forth. I'm not talking about loss of growth. I'm talking 
here about a decline in sales from an achieved level. 

MR. JULIEN: Yes. 

THE COURT: And it seemed to me, and this I 


think I went over with you at the time of the informal 
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conference we had around the 19th of December, that this 
was more concrete and more definite than discussions of 
lack of loss of gvowth based on some kind of projections 
of growth, and I told you I would be willing on the basis 
of the record at the trial to award damages -- if you 
were able to give me the material, I would be willing to 
award damages for the loss of profit based on that decline 
in sales. 

Now, I hope Exhibit 1003 deals wit that. 

MR. JULIEN: It is directed to that, your Honor. 

THE COURT: Okay. Let's deal with that, Mr. 
Wasser. 

THE WITNESS: We took the actual sales for the 
fiscal year 9/30/74, which was $695,188 and then in order 


to bring it to the date o. the beginning of the trial, 


I made an adjustment for the period from 9/23/74 to 9/30/74. 


I arrived at a figure of $678,712 for the period October 
1, 1973 through 9/22/74. That was $678,712 on a level 
basis and the same comparison of the sales using the 
rate of the fiscal year ended 9/30/73 would have be 
$780,012. The loss of sales for that period was 
$101,300. 


THE COURT: The 101 is the difference between 
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THE WITNESS: The difference between the sales 
projected on a level basis usiny the same rate as the 
prior year as compared with the actual sales for that 
period. 

THE COURT: In other words, you felt concerned 
to cut this claim off at the commencement of trial; right? 

THE WITNESS: I have, your Honor. 

THE COURT: That is the reason you adjusted 
it back to 9/23/74? 


THE WITNESS: I have the claim in two parts. 


The top part is through the beginning of trial and at 


the bottom I then went over and calculated -- 

THE COURT: What you are talking about is now 
through the beginning of trial? 

THE WITNESS: Yes. 

THE COURT: Go ahead. 

THE WITNESS: I then prepared Schedule or 
Exhibit R where I divided the expenses into two parts, 
flexible expenses and fixed expenses, because if the 
gales increased certain expenses would go up based upon 
the sales, such as purchasing more delivery trucks and 
telephone expenses, entertainment and so forth. 

I then, using that exhibit, calculated the 
rate of profit, 26.4%, which would have been affected 
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and multiplied that -- 

THE COURT: Which would have been effected 
on what, on sales? 

THE WITNESS: Which would have been effected 
as a net profit rate on sales. 

THE COURT: Of 101,000? 

THE WITNESS: Yes, and increased amount of 
101,300. I didn't take the entire rate. I excluded 
the flexible overhead rate. 

() And that figure was what? 

A 26.4% times 101,300 comes to 26,743 which 
would be the net profit excluding flexible expenses on 
these lost sales of 101,300. 

(@) So, to what period -- 


A This is for the period from October 1, 1973 


through September a3), 1974, 


0 What did you do after that? 
A Then after that I projected the schedule to 
the periods after 9/22/74. 


THE COURT: Let's stick to the first part. 


You have got Exhibit R here. Let's have that marked. That 


would be Plaintiff's Exhibit 1004 for identification, 
{Plaintiff's Exhibit 1004 marked for 


identification.) 
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JULIEN: Three pages, your Honor. 
COURT: All right. 
WITNESS: Should I proceed? 
COURT: Do I have a copy of R? 
WITNESS: Do you have a copy of R for the 
Court? 
JULIEN: Yes. 
THE WITNESS: Exhibit R, in addition to dividin 
the expenses of the two categories, then has on Page a 
the calculation of net profit rate. 
THE COURT: I just don't understand this 
Exhibit R and I would appreciate you going into that, if 
you would. 
THE WITNESS: Yes, Exhibit R starts with a rate 
of 33.5%. 
Q Tell us, first, what you are doing in that 
exhibit. 
A I'm reducing the gross profit that existed 
in the fiscal year 9/30/72 to the net profit rate which 
would apply on sales. 


THE COURT: Fiscal 1972? 


THE WITNESS: We had to start with that, 


fiscal 1972, your Honor, because we then adjusted it with 


the parts that were included. For example, the 33.5% 
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included the incentive credits which we didn't have after 
that fiscal year. I adjusted the incentive credits for 
the decline of rate from 17.2% to 12.4%. 

THE COURT: Mr. Wasser, I don't understand 
you. Between you and Mr. Julien -- if you are going to 
recover on this, I've got to understand it. Somehow can 
you maybe help me out, Mr. Julien? 

MR.JULIEN: Yes, I think perhaps hy dialogue 
we can get it a little better. 

THE COURT: All right. 

Q In this exhibit 1003 you were attempting to 
get a base against which you were going to assess loss 
of profits for the period involved in this suit; is * at 
right? 

A Yes. 

Q First tell us how you got your base. 

A The base was a gross profit rate. 

Q Yes. 

A Of 33.5% which was the last normal year, if 
I may use that term, and the fiscal year ended 9/30/72 
of 33.5% being the gross profit on sales. 

Q All right. 

A The gross profit before expenses. 


Now I did not -- 
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THE COURT: That is right. I have that in my 
decision and that is okay. We are at least starting where 
I can recognize it. 

THE WITNESS: I then had to adjust that gross 
profit. 

THE COURT: You are looking at Page 3 of this 
exhibit, 1004? 

THE WITNESS: Yes, your Honor. 


THE COURT: All right. 


THE WITNESS: I then decided that I could not 


use the 33.15% because certain things were different. 


Q Can I paraphrase to see if I'm correct? 
A Yes. 
Q The reason you didn't use that percentage was 


that there would be some items of expense incurred if the 
additional sales that you talk about had been had by 


FLM; am I correct? 


A That is one part. 
Q Is there another part? 
A The other part was the declining of the incentive 


credit rate which I found was 4.8% on average. 
Q Would you tell us how that makes the difference? 
A Well, it would reduce the gross profit. If 


FLM had received the incentive credit the gross profit 
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would be 30.5% instead of the 33.5. 

THE COURT: That I don't understand. 

THE WITNESS: Your Honor, in the 33.5 we had 
4.8% higher incentive credit of saies -- I'm sorry -- 
purchases. The rate had dropped from i7.2 to 12.4, 
so to give a fair picture I took the 4.8% decline of the 
incentive credit rate on purchases and multiplied it by 

the amount of Ford parts without the premiums that were 
paid by FLM. 

THE COURT: In other words, the gross profit 
for 1972 was figured on the basis -- not figured on the 
basis, but it took into account a particular rate? 

THE WITNESS: Right. 

THE COURT: Of wholesale incentive credits which 
they were getting at that time? 

THE WITNESS: Right. 

THE COURT: You have concluded on the basis 
of the gathering of the information for the period after 
fiscal 1972 that the percentage of wholesale incentive 
allowance credits would have declined? 

THE WITNESS: Right, at 4.8%. 

THE COURT: And so you made that adjustment 
in reducing gross profit from what it was in fiscal 1972; 


right? 
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THE WITNESS: To fiscal 1974. 

THE COURT: All right. 

MR. MAC CRATE: Can we fix the time of that 
decline, your Honor? 

THE WITNESS: Yes, I have a footnote on the 
bottom of Page 3 showing that -- of actual folders found 
of invoices and found that in the 13 monthe before the 
cut-off of incentive credits for the period October 1, 
1972 to October 31, 1972 there was a 17.2% incentive 
credit rate on Ford parts purchased. I then found -- 

THE COURT: The wholesale incentive allowances 
versus the prices paid by FLM; right? 


THE WITNESS: Yes, and this was included in 


an exhibit previously submitted to the Court. 


THE COURT: I don't think that ie in evidence. 

THE WITNESS: And in August 1974 we found 
that the rate was 12.4%. 

THE COURT: And for the overall period from 
November 1972 through December 1975 the ratic was 12.71% 
sO -- 

THE WITNESS: Yes, your Honor, to be con- 
servative I kept the 12.4%. 

THE COURT: I understand that. 


What other items did you use for adjustment? 
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THE WITNESS: I then decided that if the sales 

were higher: certain expenses such 4s entertainment, 
telephone, postage and trucks, auto expense would go up. 
Certain expenses would not go up until they hit maybe a 
million and a half such as rent, accounting fees, and 
salaries that they now had. 

Q Those that would go up you called flexible 
overhead expenses? 

A Yes. 

Q And by employing them you diminish, do you not, 
the profit that you claim would come from these additional 
sales? 

A Yes, I deducted that from the rate. I then 


arrived at a rate of 26.4%. 


THE COURT: I'm still on your last page of 


Exhibit 1004 and we had this decline in wholesale incentive 


credits of 4.8%, and then the next item I thought was 
the cost of gocds sold. 

THE WITNESS: The 4.8 was reduced to 3 mul- 
tiplied by four parts. In other words, there was three 
per cent off the sale. The 4.8 was on the purchases. 

THE COURT: I've got to just understand it. 
How did you get ‘iown to a 3% from.a 4.8%? 


THE WITNESS: The 4,8% represents the cost of 
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goods sold, which was 6.5% multiplied by the Ford parts 
portion of that cest, which wag 92.56%, excluding the 
premium that FLM paid. These were the dealer costs. 

THE COURT: I think the record is reasonably 
intelligible through your explanation of 4.8%. It is 
not too intelligible after that, 

THE WITNESS: The 4.8 is based on cost. The 
3% is the amount on sales. 

THE COURT: When you say the 4.8% is a decline 
in wholesale incentive credits expressed in terms of 
@ percent, then you've got a figure of which you take 
the percent of; is that right? 

THE WITNESS: Percent of cost. 


THE COURT: You don't just subtract 4.8% 


from a gross profit figure; right? 


THE WITNESS: No, your Honor. I have to get 
it back to the sales. 

THE COURT: You have to figure out how much 
it affects the gross profit? 

THE WITNESS: On sales. 

THE COURT: How do you do that? 

THE WITNESS: I took the 4.8% and multiplied 
that by the cost of goods percentage -- costs of goods 


sold percentage of sales. 
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THE COURT: And the cost of goods percentage of 
sales would be the difference between the gross profit of 
33.5 and 100: right? 
THE WITNESS: Yes,your Honor. I think that 
came to 66.5%. 


THE COURT: Why do you multiply 4.8 times 


THE WITNESS: Because that would be the im- 
portance of the 4.8% which would affect the sales, the 
percentage of sales. I have to get it back to the gross 
profit on sales. It is almost like saying that you 
remove one-third. It comes pretty close to that, but 
this exhibit shows the actual calculation reduced to the 
Ford parts portion of the cost. 

THE COURT: I surely don't understand it. 

Q Do I understand c-rrectly that yo. start off 
with a cross profit of 33.5? 

A Yes. 

Q And then because there are certain allowances 
which have been paid from an accounting standpoint you 
ultimately bring down that gross profit margin to 26.4? 

A I bring that down to 30.5. The 26.4 is after 
deducting flexible expenses, the net profit rate rather 


than the gross profit rate. 
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Q So that ultimately on these sales which were 
not had, which are claimed as a result of the decline 
FLM did not enjoy, you charge against them in order to 
arrive at your profit a figure of 26.4%? 
Right. 


Rather than your original gross profit figure 


Yes. 
In arriving at 26.4 rather than the 33.5 there 
were certain things which you disallowed your client? 
A Yes. 
Q Just tell us what were the things you disallowed 
your client? 
A I disallowed two things: One, the decline of th 
incentive credits on the sales. I found that to be 
3.0% of sales, and 4.8% of Ford parts purchased, so the 
3.0% came off the 33.5. 
I then deducted 4.1% for the flexible expenses 
which represented the total on Page 2, the right-hand 


column showing flexible expenses of 28,313 in the fiscal 


year ended 9/30/74, divided by the sales of that fiscal 


year. The fiscal year 9/30/74 was accepted by me since 
it was the middle of the entire damage claimed. 


Dividing the flexible expense by the sales I 


185ia 
mcsr Wasser - direct 42 
arrived at 4.1%. I then took the 4.1 off the 30.5 because 
these expenses would be incurred if the additional sales 
had been made. 
Q The result of all this calculation as shown 
in Exhibit R, which is part of 1004 -- is it 1004? 


4 


A Part of R, yes. 


Q Yes, 1004, is to bring down the margin of profit 


from the original gross profit margin of 33.5 to 2.64? 

A Yes. 

Q And then do you take that 2.64 as the percentage 
which you employed in Exhibit 1003 in calculating the 
loss to the client as a result of the diminution of its 
sales? 

A Yes. 

Q And as a result of -- what figure do you apply 


that 26.4 to in arriving at the net loss to the client? 
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A Well, I applied that against the amount of sales 
which were less than the sales of the fiscal year ended 
9/30/73. 

Q For what period? 

A I applied it to two periods: first to the 
period October 1, '73, through September 22, '74. 

Q And using that 26.4, what figure did you get 
for that period? 

A 26,743. 

Q And then you applied the same percentage to a 
subsequent period? 


Yes, for the period 9/23/74 through February 


And there you claim a loss of what amount of 
sales? 
A 17,993. 
THE COURT: I don't understand how you got the -~ 
MR. JULIEN: Can I back up a moment,your Honor? 
THE COURT: Yes, please do. 
Q This last question I think you misunderstood. 


What was the amount of sales from the same period, from 


September 23, 1974, to February 6, 1976? Amount of 


sales that you claim were lost? 


A Yes. This includes some estimates for the 


1850a 

wesr Wasser - direct 
most recent period. 

Q Well, first give us what our actual figures are, 
and then we will talk -- 

A The American sales loss -- well, I have -- the 
actual figures are listed by month. Do you want the -- 

Q Just give us the parameters, the outside 
parameters, from when to when. 


A From September 23, '74, through September 30, 


Actual sales were? 
$722,681. 
Q And applying that to the level basis for the 
which you employed before? 
A It was $817,882. 
0 Showing a loss of sales in what amount? 
of $95,201. 
Those are actual figures, are they? 
Yes. 
Q Then did you project for a certain period? 
A I projected through February 6th. From October 
1, '75, through February -- 


THE COURT: What does the figure, the 95 what? 


THE WITNESS: The $95,201 was a difference 


between the level basis of sales for the period of September 
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23, 1974, through September 30, 1975, which was $817,082, 
as compared to actual sales of $722,681. 
Now, beyond September 30, 1975, I had used 
estimates. 

9) Did you mean to say beyond September? 

A Beyond September 30 of 1975 -- 

Q Yes? 

A -- I used actual figures of October, November 
and December; then beyond December 31, 1975, I used 
estimates. 

Q In what manner did you arrive at the estimates 
from the ,eriod beginning January 1, 1976, to February 6, 
1976, so far as lost sales? 

A These were just based upon -- from January 1, 
1976, to February 6, 1976, they were based upon estimates 
of the sales. 

Q How did you arrive at that estimate? 

A Based upon consultation with Mr. McKee and 
examining the records of the company through part of 
January... 

Q Can't you tell us more about that? What basis 
did you employ for making an estimate of what the sales 
would be during that period from January '76 up to and 


including February 6, 1976? 
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A Well, from January 1 there were oniy one or 


two days left in the month, so we estimated it, and this 


estimate is very clos2 to the actual figures. 

Q Excuse me. Did you have actual figures for 
all of the month of January, with the exception of the 
last two days? 


A Yes. 


Q You had that? 
Yes. 
You used those actual figures? 
Yes. 
Up to what, January 28, 29? 
A Yes. 
Q Then you estimated the last two days and the 


first week in Feb: ary? 


I think it was one or two days remaining at that 


What did you use for your estimate? 

For the first week of January we used five -- 
there were five working days ~- 21 working days in January, 
and there were five working days in the first week of 
February. We used five 21's times the January figure, . 
to arrive at the sales for the first week of February. 


‘@] Does this exhibit show us the amount of lost 
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sales for that period, excluding that period for which 
you made a projection or estimate, that is, up to the end 
of December of 1975? 

THE COURT: No, it does not. 

No, it doesn't. 

It doesn't. 

But I can -- 

Can you do that for us? 

I can do that in five or six minutes. 

THE COURT: What you are saying is that if you 
took what you call a flat level, flat being the level for 
the year ending September 30, 1973, if you took that 
leve? ‘1 the way through February 6, 1976, the difference 
betve. ‘hat flat level and what actually occurred was 
$68,156. 

THE WITNESS: Yes, your Honor. 

THE COURT: Wait a minute. That is wrong. 

If you took it from -- 
THE WITNESS; September 23. 


THE COURT: ~~ for fiscal 1974 -- if you took 


it for the period of fiscal 1974 up te the beginning of 


(rial, the difference between the flat level and what 
actually occurred is $101,300. 


THE WITNESS: Yes. 


7 


i 


' 
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THE COURT: We have covered that. 

THE WITNESS: Yes. 

THE COURT: Carrying it on from the beginning of 
the trial up to the present time, basically, the rest of 
that -- 

THE WITNESS: Is 68,000. 

THE COURT: $68,156. So apparently at some 
point the sales began to improve beyond the fiscal 1974 
level, didn't they? 

THE WITNESS: Yes. 

THE COURT: Because for a year and a half 
approximately -- maybe not 4 year and a half -- but a year 
and a few months the so-called loss compared with a year's 
loss of 101,000. 

THE WITNESS: Your Honor, I investigated that, . 
and I found that the price of the parts had gone up ap- 


proximately 20% in one year's time, and in January of i976 


and shortly before that there were new models introduced 
by Ford which had a higher price tag on the parts. 

THE COUR™: Whose prices were up? 

THE WITNESS: The Ford Motor Company's prices. 


THE COURT: ‘Therefore FLM's prices -- 


THE WITNESS: FLM's percentage. 


THE COURT: All right. 
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MR, JULIEN: I would like to follow that 
point while your Honor has initiated it. 
THE COURT: Yes. 
BY MR. JULIEN: 

Q So that these increases in prices of both Ford 
and FLM to its customers, this increased the dollar volume 
of sales -- 

A Yes. 

Q -- at some point? 

A Yes. 

Q And that particular point was when? 

A It fell into the period, to a very great extent, 
of October 1, 1975, through the February 6, 1976 period. 

Q So that this dollar volume of sales, abetted as 
it was by increases in price, did not reflect more volume - 
sales, did it? 

A No, there were no more units sold by the company. 

MR. JULIEN: I will have more proof,. your Honor, 
through another witness as to what happened at that time. 

THE COURT: All right. 

MR. JULIEN: What is your Honor's pleasure? 

THE COURT: Have you finished examining Mr. 
Wasser? 


MR. JULIEN: No, not yet, sir. 


| 
q 
| 
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THE COURT: All right. 
MR. JULIEN: Just bear with me for a moment, 
please. 
Q On this last exhibit, 1003, as a result of 
applying this margin of profit of 26.4 to the sales lost 


during the period shown in this exhibit, did you come to a 


calculation of what the profit lost to your client had 


been as a result of those lost sales? 


A Yes. For the period September 23, 1974, through | 


February 6, 1976, the figure came to 17,993. Added to the 
period up to the date of trial, the combined totals came 


to 44,736. 


Q Wait a minute. You used the same expression 
twice. Did you mean added to the previous fiaure of 
September 30, 1973, to September 30, 1974, of 26,000? 

A September 23, 1974. 


Q And that was 26,743? 


A Yes. 
Making a total of $44,736? 
Yes. 


$44,736. 


MR. JULIEN: Just in the event there is any 
confusion about the margin of profit employed here, the 


percentage of 26.4, rather than 33.5 -- does your Honor. 
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have any question on that subject? 

THE COURT: No, I don't think I do. I will 
tell you, I have a problem of time. 

MR. JULIEN: Please tell me what it is, sir. 

THE COURT: We were set to go at three o'clock 
on Friday, and I think we might have finished by the end 
of the day. I understood you could not make it until -- 

MR. JULIEN: I was ill, your Honor. 

THE COURT: And then this afternoon you could 
not make it until four. And I am afraid I have to leave 
pretty close to 5:30. I just am sorry. Obviously we 
cannot finish. Mr. MacCrate has to cross-examine Mr. 
Wasser. I imagine you want to put on Mr. McKee. 

MR. JULIEN: I have some additivunal direct 
on proffers of proof, with respect to which I will be 
interrogating Mr. Wasser too, items of which -- 

THE COURT: I think we have accomplished a lot 
even in this short time to get that wholesale incentive, 
those figures out of the way, because that is the major 
effort. But obviously -- what do you want to cover with 
Mr. Wasser? 

MR. JULIEN: I want to get out some proof, or 
an offer of proof, on the obsolescence credits, your 


Honor, and on the -- 
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THE COURT: I tell you what: I think you have 
that in the earlier record. It may not be up to date, 


but at least on the point -- 


MR. JULIEN: At the point. But I was going to 


| 
| 


foot it up with actual figures. 
THE COURT: I think that is kind of a waste of 
time. In other words, if it goes up to the Court of 


Appeals and they reverse me, I think there is an ample 


record. The question is one of law, it seems to me; it is 
not one of calculation. It is one of what I call proximate 
cause. 

MR. JULIEN: Well, may I say this, Judge -- 

THE COURT: And so I don't want to prevent you 
from making the record you need, but frankly the reason 
I am rejecting that and a group of other claims is not 
because your figures -- I am not quibbling with your 
figures; it is because I would hold, as I indicated at the 
first trial, that just as a matter of causation it seems 
to me that whether the new dealer is willing to share the 
obsolescence credit with FLM is a matter of negotiation 


between FLM and that new dealer. Ford did not cut off the 


obsolescence credit. We talked about this before. 


MR. JULIEN: Yes. I am aware of your Honor's 


position on that. 
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THE COURT: So that is my position. I don't 


know particularly why you would have to have more figures 


in the record. 

MR. JULIEN: I would simply say this, your 
Honor: When we do get to that, at whatever time your Honor 
fixes for us, it will be so brief, as it was with respect 
to the other item that your Honor rejects, that all I 
want is a complete record, so that in the event I should 
be successful up above that the Circuit Court would not 
have to send back for some more kinds of hearings but 
could look through the record and add to my damage. 

THE COURT: Ali right. What do you want to do 
now? We could just take another few minutes. 

MR. JULIEN: My associate makes a suggestion 
which perhaps will lie well with your Honor. Another 
matter that you are going to take testimony on deals with 
the attorneys' fees, if there is a desire to take testi- 
mony with respect to it. Would it be in keeping with 
your Honor's program if they desire to examine any of the 
lawyers with respect to their fee allowance applications, 
perhaps that could be done by deposition and we could save 
some time for you. 

THE COURT: We ought to figure out a way to get 


this record closed. 
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MR. JULIEN: Yes. I want to do that. 

THE COURT: Unfortunately it seems to me we 
are just about an hour short this afternoon, but I wanted 
you to come in and at least get started. 

As far as I am concerned, I have got some time 
this week, but I understood you were in a bind this week. 

MR. JULIEN: I am available, your Honor. 

THE COURT: To take depositions about fees, that 
is going to take a lot of time, transcripts and so forth. 

MR. JULIEN: I can be available. Any time you 
fix I can make arrangements for this week now. 

THE COURT: All right. Mr. Julien, let us 
forget the fees for a minute. Are you through with Mr. 
Wasser except for these offers of proof on which I am not 
going to allow damages? 

MR. JULIEN: I think, with the exception of 
proffers of proof, your Honor, that will suffice with 
respect to this witness. 

THE COURT: Do you want to put Mr. McKee on, 
did you say? 

MR. JULIEN: Yes. 

THE COURT: What is he going to testify abov*? 

MR. JULIEN: He is going to testify to the very 


period that your Honor made inquiry of concerning the 
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element of the apparent improvement in sales, and he can 
show that there is not truly an improvement at all. All 
4t means is more dollars for the same items. 

THE COURT: So he is going to testify factually 
about your damage claims. 

MR. JULIEN: Yes. 

THE COURT: I take it you want to cross-examine 
Mr. Wasser, right, Mr. MacCrate? 

MR. MacCRATE: We do, your Honor, and I would 
also like an opportunity to move to strike Exhibit 1003 
and 1004 for a complete lack of proof as to any causation 
for the claimed loss due to the withdrawal of the whole- 
sale incentive. 

THE COURT: We are not going to have motions 
to strike. It goes to the weight, and you can present 
whatever proof you want, and then you can cross-examine 
and so forth. 

As far as your proof, you want to cross-examine 
Mr. Wasser, and I take it you will want to cross-examine 
Mr. McKee. 

MR. MacCRATE: Yes. 

THE COURT: Are you going to put on proof on 
this point? 


MR. MacCRATE: I believe, your Honor, it is 
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basically a failure of proof on the part of the plaintiff, 


so that I cannot anticipate -- 

THE COURT: That is up to you. If you don't 
want to put anything on, you don't have to put anything on. 
I am not urging it. So that it will be the end of that. 


We will just have a little cross of Wasser and a little 


cross of McKee. 

On this question about the attorneys’ fees, you 
suggested, Mr. MacCrate, having a hearing. How extensive 
a hearing do you think is in order? 

MR. MacCRATE: We have subpoenaed, your Honor, 
a number of items of information, both from Mr. Wasser and 
from the firm of Julien & Schlesinger. We have received 
very, very scanty response to our subpoena. There is a 
very extensive examination -- 

THE COURT: When did you serve your subpoenaes? 

MR. MacCRATE: We served the subpoenaes last 
Wednesday. 


MR. JULIEN: It is not a question of time, 


your Honor. That is not the question. 


MR. MacCRATE: And there has been a substantial 
withholding of information on this, and there are very 
substantial factual issues that are raised by an exhorbi- 


tant claim for fees. 
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THE COURT: I read your papers. We are at 


the point where we are having a trial, and on attorneys’ 


fees you can have discovery, you can have depositions, 


start the process now. We knew we were faced with this 


commencing with December 19. In an antitrust case I 
tried last summer, before it came to the hearing on the 
fees, well in advance of the hearing the lesing party had 
taken the deposition of the attorneys on the other side. 
We came into the hearing on fees, I had all the material, 
and it was over with. Apparently here we are starting 


discovery. 


| 
| 
you can do anything that is in order. But I don't like to 
| 


MR. MacCRATE: Your Honor, there was no petition 
until the other day. I cannot move on these matters until 
there is a request, just as there has been no supplementary 
complaint. The same thing with respect to the petition. 

I am hamstrung as to doing any discovery until I get that. 

THE COURT: I think I could figure out a way 
not to be hamstrung. If you want to take depositions, 
you could take them. You know that people are going to 
apply for fees. If you want information, you can take 
a deposition. It was done last summer by other lawyers, 
and they were all ready. Now nobody is ready on this 


thing. 
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Now we have a statement that a subpoena was 
served last week and it has not been compliecé with. What 
do we have to do to bring this to a head? What do you 
suggest? 

MR. JULIEN: May I make a suggestion, Judge? 

THE COURT: All right. 

MR. JULIEN: I am not protesting the time on 
that at all. We have given Mr. MacCrate everything with 
respect to this with one single exception. He has asked 
for diaries of myself and diaries of Mr. Wasser containing 
a good deal of confidential information. We nave given 
him the dates upon which work has been done with respect 
to this case, the hours spent upon it. But when he goes 
into my personal diary and goes into Mr. Wasser's personal 
diary, in which there are entries not alone with respect 
to this case but any other cases, and even with respect 
to this case there are entries which are confidential, 


having to do with conferences with Mr. McKee and others 


that we certainly don't want to make available to him, 


that is why -- 

THE COURT: I think I was being unfair to Mr. 
MacCrate in expecting him to move. You filed your petition 
when? I guess it was filed in court February 6th. 


MR. JULIEN: January 30, your Honor. 
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THE COURT: January 30. There is not much 
he can do before then, but we have got to now figure out 
a way to get this over with. I want to tell you, Mr. 


Julien, that I have to have a way to do this. I have to 


have a way to delineate in some sensible way -- and it 
cannot be precise, I know -- but I have to have a way to 
delineate the problem. 

No. 1, to the extent that separate time was 
spent on Sherman Act claims, in legal research or in 
whatever way, I will not allow a fee on that. 

Second, to the extent that separate time was 
spent on damage claims on which you did not succeed, I 
will not allow a fee on that. 

To the extent that time was spent seeking a 
preliminary injunction which did not succeed, I will not 


allow a fee on that. I will not allow a fee on negotiations 


with the FTC beforehand. 
Those are all things on which I am in accordance 


with Mr. MacCrate respecting my understanding of the law. 


| 
| 


If you want, you can certainly charge a fee, but you have 
got to bill FLM, you POE NET bill Ford Motor Company. In 
other words, in a very general way the law is that you 
have a right to get a fee only for the successful damage 


Claims under 15 U.S.C. 15. 
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How one delineates I don't know, but at least 
there can be the effort to do it, and i am sure there must 
be a way, with all that legal research, there must be 
some notation, of whether it was on the Sherman Act or on 
the Robinson Patman Act. At least in terms of the papers 
in your brief, I have got to do something to attempt to 
delineate that. 

I disagree with Mr. MacCrate in chopping off 
something like half for the injunction. I don't imagine 
that as far as seeking the final injunction in the case 
there was probably any special effort, except for drafting 
an injunction. It probably did not take much time. I 
don't think there would be any special effort devoted 
solely and exclusively to seeking a permanent injunction. 
But on the other things -- I hope you are making notes -- 
Mr. MacCrate is entitled, I think, to have the delineation 
between the successful and unsuccessful damage claims, and 
there has got to be some effort at least on the part of 
the plaintiffs' attorneys to show what amount of effort 
was spent on successful damage claims. 

MR. JULIEN: Judge, before -- I am sorry, I 
don't mean to interrupt. 

THE COURT: Again, you know, I am not expecting 


something unrealistic, but the effort has to be made, 


| 
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because that is all you can get. The rest you have got 
to get from your client. 

Also we have got a difficult problem because 
of the involvement of Mr. Wasser and then you, your firm, 
Mr. Julien, and I have got to be concerned about whether 
there is a duplication of effort. The Ford Motor Company 
is not supposed to pay for duplication of effort. 

Finally, this question of paralegals and 
accounting work. I am sorry to say that I am not completel 
clear on that as far as the law is concerned, and I don't 
think the law is all that clear, at least in this Circuit. 
The way I would read the statute it reads -- I con't know 
where this is quoted in the briefs, and I should have the 
statute here -- 

MR. JULIEN: We have it, Judge. 

THE COURT: Where is it? 

MR. JULIEN: It is 15 U.S.C. 15. There are so 
many annotations, I cannot get to the law. Here it is 
(handing to the Court.) 

THE COURT: The statute says:. “...and shall 
recover threefold damages by him sustained and the cost 
of suit, including a reasonable attorney's fee." 

I think if you just read the statute and you 


look at some authorities, like Professor Moore, it would 
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appear that the cost of suit would be a rather pUicmiokee 


term, not just technical costs like filing fees. And when 


it says "including a reasonable attorney's fes" it is 


something embraced within cost of suit. I don't understand 
particularly a reading which would exclude accounting work, 
paralegal work, and so forth. I would think that you would 
be entitled to the cost of suit, all the things that embraces, 
one element included therein being a reasonable attorney's 
fee. 

I have got to do a little more looking at the 
law on that. I just don't know at the present moment. 


But that does not raise a particularly difficult problem 


on the record. You will put into the record the cost of 
the accounting work, the cost of paralegal. But on 
paralegal you cannot just put in so much. I think it is 
very definite you have to put in the actual cost of what 


they got. Right? So that is another little difference. 


You can certainly get into the record the actual cost of 
your disbursements, your payment to accountants, payment 
to paralegais. Whether you can get all that is a ques-~- 
tion of law, and frankly I don't know definitely at this 
point. 


MR. JULIEN: There are other questions of law 


which your Honor has alluded to, which I hope you have 


) Dee -* 


ciate aeenaaheaaannliattin cuaeaeeieaadiamadadiiaeanitiaraadaandieanenneadnaetiindeche mica tent eee iiuaaeaniabaemeeneniedabiamnanie..tneeimaneemmmtninaianeaeneniininadbeeieaeemaiiiaasammaamanate 


18'7Ka 
wesr Wasser ~ direct 63 
not any fixed opinion on at all, because I wish to be 
heard with respect to it. 

THE COURT: Oh, yes. 

MR, JULIEN: For example, I don't for a moment 
agree that in an action where there are several predicates | 
of liability -- to take the simplest situation, where if 
I had an action involving a breach of warranty and a 


} 


cause of action for negligence and one for strict liability,| 


that it would be possible to sever and compartmentalize 


that effort which I put into that. 

THE COURT: Mr. Julien, I agree. I am just 
saying this, that any time you spent on successful 
Robinson Patman Act damage claims I think you are entitled 
to recover. If there is separate time spent on Sherman 
Act which does not overlap, separate time spent on ob- 
solescence credit that does not overlap, if we can arrive 
at that-either by calculation or estimate, Ford is entitled 
to have that out. 

Do you understand what I am saying? 

MR, JULIEN: I understand what you are saying. 

THE COURT: If it is separate time. If it 


overlaps, it is my view you get it because you are spending 


it on the successful Robinson Patman Act claim and you 


are entitled to get it. If your time relates to something 
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else by chance, I am not going to cut it in half or a 
third. 


MR. JULIEN: understand that to be the 


THE COURT: 


MR. JULIEN: understand that to be the 


THE COURT: I think it is the law. 


MR. JULIEN: That is why I want you to keep an 
open mind. Because now that you have made it plain to us, 
we certainly intend to give you law and argument to the 
effect that if you have a cause of action founded on 
several liabilities, the fact that the Court selects one 
of several upon which to place its verdict in your favor 


does not mean that you may not be compensated as an 


attorney's fee from the defendant in a case of this type 


from the work spent on those other elements which were 
ultimately rejected by the Court. 

THE COURT: All right. I don't think you are 
right. 

MR. JULIEN: Think about it, because we will 
have more -- 

THE COURT: When we gather together again, we 
have got to get the record of evidence finished. 


- 
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First of all, I don't know what your records ea 
I don't know whether your times show work done on Sherman 
Act. 

MR. JULIEN: Of course not. They do not. 

THE COURT: Maybe they don't. But let us see 
what they show. You would go back with this in mind, please. 

MR. JULIEN: Yes. 

THE COURT: Because I think everybody is entitle 
to have the record as clear as possible. 

MR. JULIEN: We have this problem on confi- 
dentiality. It is not in cur worksheets. This is in our 
diaries. Mr. Wasser recorde conversations with his clients 
and conversations with others, and there are other cases, 
because I keep it page by page; that does not reflect 
whether I am going on injunction or Sherman or Robinson 
Patman. All it says is that I am working on the case. 

But there are matters in it which are confidential which 
I don‘*t think ought to be revealed to the other side. 

THE COURT: It is not confidential whether 
you worked on the Sherman Act or whether Mr. Wasser worked 
on the Sherman Act or what he worked on in connection with 
his fee application. 


MR. JULIEN: That does not -- 


THE COURT: Advice to him, such as your assess-~ 
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ment of the merits of the action, of course is not to be 
produced. 

I am just saying to you, Mr. Julien, that this 
is a very substantial fee application, and this is not 
so little a lawsuit Unto itself. 

I think you have got to take the trouble to go 


back and try to delineate the subjects of work if possible. 


I think you have got to go back and, in doing that, you have 


got to go through the diaries and, to the extent that 


they help on the question of what work was done and on ~ 


x 


what subject, the diaries have to be produced. If they 
contain references to actual advice or they contain 
references to other matters, the substance of the advice 
of course is privileged and I don't think that would help 
us one bit. 

How do we get the work done to finish the 
record on this attorney-fee thing? I think on the damages 
we just need a little more time, but I don't think that is 
a problem. But the fee application apparently is pretty 
incomplete now. 

MR. JULIEN: I am afraid in some form counsel 
is going to have to have oral testimony. Because I don't 
want to mislead the Court, I tell you in advance that 


neither Mr. Wasser's records nor my own will assist in any 
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way in compartmentalizing this work. 

THE COURT: It may not. 

MR. JULIEN: It simply was not done. 

THE COURT: That is understandable. i don’t 
say that it has to be in any regard. 

Let me hear from Mr. MacCrate. What do you say? | 


How can we get this fee application thing finished? 


MR. MacCRATE: On the point you touched on 
a moment ago, your Honor, with respect to the accounting 


fee, I would simply invite the Court's attention to 


Twentieth Century Fox v. Goldman, 238 F. 2 190 at 224, 


which is cited at Page 12 of our memorandum. 


THE COURT: I know there are indications in 
the Circuit. I know that is certainly a question. 

MR. MacCRATE: I also would, on the same 
matter, invite the Court's attention to the fact that we 
need a break-out as to the accounting costs that rel-ted 
to the computation of the wholesale incentive, and this . 
goes to the very question of how much this plaintiff can 
Claim it was injured. To the extent that the accounting 
costs of $46,000, as represented by the plaintiff at this 
time, relate to the computation of wholesale incentive, 
taat was a cost that would have been sustained by this 


plaintiff in order to claim wholesale incentive on the 
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basis that it says that it was claiming, and therefore 
would be a deduction from any recovery of wholesale in- 
centive that it could possibly have received netted through 
to. it = 

THE COURT: Wait a minute. In your trial 
brief -- and I will quote you your language ~-- in your 
post-trial brief, Page 92: 

"Were liability to be found, defendants submit 


that the only damages which could be recovered by plaintiff 


| would be the precise amount of any additional wholesale in- 
centive allowance which would have been payable to a 


franchise dealer selling parts to FLM after November l, 


1972, had FLM been an eligible customer during that period.” 


in taking that, as a concession that -- 


I have taken it, and I think I am reasonable 


MR. MacCRATE: No, your Honor. 

THE COURT: -- that as long as they prove that 
precise amount, they get it. 

MR. MacCRATE: That is not a concession by the 
defendant, your Honor. 

THE COURT: All right. 

MR. MacCRATE: It is simply a statement that 
that is the only amount that could be shown as a starting 


point for the computation of damage. It still is somethin 
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that would have been paid to a Ford franchise dealer, 
not paid to FLM. And what would pass through to FLM is 
an issue on which there has been no proof. 


THE COURT: What do you mean “what would 


pass through"? 


| 
MR. MacCRATE: What the Ford franchise dealer | 


would pass to FLM was up to the franchise dealer. 
THE COURT: I will pass that for a moment. You 
are on another subject. But on this question of the cost, 


the cost to accountants to go back now, after the fact -- 


MR. MacCRATE: It is easy. 


THE COURT: ~- and dig through boxes and look 
at old price lists and so forth, how that would compare 
with the cost of getting the figure up at the time, I don't 


know. 


MR. MacCRATE: It is all done at one time, your 


eaten tartare 


Honor, rather than doing it periodically, getting every- 
thing out, doing all the computations. This is just taking 
the matter and running through with one series of compu- 
tations. 

THE COURT: And another thing, they did offer 
to do this in a statistical manner much more simply. This -| 
whole process could have been avoided if you had agreed 


to accept a statistical method. you did not have to. 
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But they have gone to this work to satisfy your request. 
MR. MacCRATE: Which is no more than they would 
have gone through, your Honor. 
THE COURT: Anyway I don't see why we have to 


stand around here tonight and argue about that. If you 


would have been the cost of claiming that wholesale in- 
centive allowance back there to try to reduce those 
damages, you are welcome to do it, you are welcome to do 
at. 

MR. MacCRATE: I submit the best evidence is 
what they claim is their cost of making the computation, 


your Honor. 


THE COURT: You can argue that, you can argue 


that. Just argue it. 

But I want to get back -- 

MR. MacCRATE: On that page of our trial 
memorandum, your Honor, I would like to invite the Court's 


attention to what we have to say on this subject at the 


| 
| 
| 
want to put on proof, you want to cross-examine about what 


bottom of Page 92, which I think accords with my rep- 
resentation. 

THE COURT: "It would be a simple ministerial 
task to determine the exact amount." Well, that was 


your statement. You told them it was a simple ministerial 
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task, and they went and did it. 
MR. MacCRATE: And they claim, your Honor, it 


was a $46,000 accounting job. 


THE COURT: I guess you were wrong in your 
brief. It was not such a simple ministerial task. You 
were overly optimistic. 

MR. MacCRATE: And this is indeed an indication 
of the difficulty. 


THE COURT: You know, this is all nice tactically 


that I want to focus for a minute on the attorneys’ fees. 
How do you recommend getting this record closed on the 
attorneys’ fees? 


MR, MacCRATE: I would invite attention to the 


to get it down to every dollar you can, but the point is | 


remand in the Lind case, where a detailed presentation 
was made by the plaintiff's attorneys, and then there is 
a basis upon which the matter can be presented to the 
Court. 

But I think that it is within the power of the 
plaintiff; it is not something that defendant can do. 

MR. JULIEN: I think we have done that with 
respect to setting forth the times that we have worked 
on this case. We have done that already. 


THE COURT: I have heard more fee applications 
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than I would like to even mention, and I have never heard 


a statement like yours. People come into this court, they 


segregate issues, and they don't just say, "We don't like 
it, there isn't enough." We don't spend a lot of time 
on fee applications. We spend time on issues that are 
worth litigating. 


MR. MacCRATE: Your Honor, this is a $450,000 


THE COURT: I don't care. I have had claims 
bigger than that before, lots of them. But nobody just 


sits around and says, "We have got to do a lot more work" 


in general terms. On a fee application, just as in any 
other piece of litigation, there are issues that are worth 
fighting about and there are issues that are not worth 
fighting about. The lawyers work together to figure out 

a way to limit the activity and the time and the labor 

to the things that are worth laboring about. 

You did a very good job on the phase of the 
matter about the wholesale incentive allowance, that 
$236,000. You had your accounting people apparently go 
over that, we spent about two minutes on that, or whatever 
time we spent on it, which was my “ault. It was almost 
nothing that was needed to be spent. 


On the fee application, if there is an issue 
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as to the total amount of hours, if that is false, frau- 
dulent, it ought to be uncovered. 

MR. MacCRATE: There is an issue on that. 

COURT: If there is an issue -- 

MR. JULIEN: You say it is false and fraudulent? | 

THE COURT: If there is an issue about the rate Be 
there are some rates mentioned by these lawyers -- if that 
is inflated, we can have some proof on that. 

I think, frankly, that the issues here are 
what I talked about. I think the issues here are the 
delineation of work as between different elements. 

Mr. Julien disagrees with my propositions as 


a matter af law. 


MR. JULIEN: That we can work out. 


I am quite convinced that it is worth developing to the 
extent it can be. If there is an issue about whether time 
was spent wastefully, that can be gone into. But there 
are ways to get that going, so that when we come together 
at the next hearing there are two or three things that are 
in contest, and the issues are limited. 
I can tell you -- I am repeating it -- that 

that is done time after time after time. We just don't 


have a statement by defense attorney getting up and 


| 
| 
| 
THE COURT: But as far as the factuai record, | 
| 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


1880a 


wesr Wasser 74 


saying, "They haven't made enough of a presentation," 
because that does not mean anything. How much of a 
presentation is needed? What is really at issue? The 
defense attorney can take a deposition if he wants it, 
although that is a little time consuming. "I question 
the amount of hours. I question the amount of time spent 
by Mr. so-and-so. It seems to me excessive," 

They go right down and they specify their 
complaints Because really when an attorney has a bunch 
of time sheets and a number of hours, I don't assume it 
is all fraudulent until it has been proved otherwise. 

MR. MacCRATE: Your Honor, this morning at 


eleven o'clock we received the first backup information. 


We have not had a chance to go through that and analyze 


it. But I find, for exarple, time spent in the enumeration 


of individual counsel that exceeds virtually the waking 


hours of the day on some occasions. 
MR. JULIEN: That is what happened. 


MR. MacCRATE: And I think that we have to go 


through this and analyze that. I would like an opportunity 
to do it. 

So far as Mr. Julien's representation that 
there has been a complete response to our subpoena, this 


is completely misinformation that has been provided to 
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Mr. Julien. I understand his unavailabilit ty and he may 
not know, but a substantial amount of material we requested 
from Mr. Wasser that has not been produced. If the 
way to bring this to a head is to have a deposition of 
counsel before we bother your Honor again with it, we will 


certainly go forward with that. I would invite counsel 


to arrange a convenient time when we could pursue a 


deposition. 
TRE COURT: What do you feel has not been 
produced? The diaries? 


MR. MacCRATE: Your Honor, I hand up the copies 


annexed to each indicates the material that we were 


requesting. 
THE COURT: Let. us take the subpoenaes served 


on Julien & Schlesinger, Exhibit A. Is there any objection 


| 
of the two subpoenaes that were served, and the schedule " 


so any of this? 

MR. JULIEN: The only objection I voiced with 
respect to diaries, your Honor, has been talked about. 

THE COURT: I think you have got to produce -- 

Mm: JULIEN: We don‘t keep time sheets, we 
don’. keep blotter entries, whatever that might be. 

THE COURT: What do you keep? How do you record 


your time? 
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MR. JULIEN: If your Honor please, our time 
which has been recorded here in the petitions sent up to 
you is largely based upon a reconstruction of my diary 
entries, the entries made of my associates, and the work 
itself which is produced as a result of that. Sometimes 
these are estimates of time. 
THE COURT: Let me just understand clearly. 
You are telling me you do not -- 
MR. JULIEN: Day-by-day time sheets. We do 
not. We do not. Never have. 
THE COURT: Is there any record showing time 


spent in terms of amounts of time? You don't keep records 


of that at all? 

MR. JULIEN: No,your Honor. 

MR. MacCRATE: Your Honor, I have here four 
documents that we received today, which are the sum total 
of the time that I understand is recorded in the records 
of Julien & Schlesinger. 


MR. JULIEN: These are my diary entries, and 


some entries made by my associates. 
“iy THE COURT: I don't understand. I don't 
understand, in view of the cases that have come out in 


the Circuit, coming in and not having time records. This 


makes an awful lot of difficulty. 
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MR. JULIEN: It is not at all difficult, if 
your Honor please, for us, in the appropriate case, where 
we are required to, to approximate the time that has gone 
into each day. We know the day that we have spent on a 
matter. In some instances I have indicated an entire 
day has gone into a matter. There is no difficulty i» 
our reconstructing the amount of time necessary to get 
out, for example, a trial brief for your Honor, or the 
Preparation of witnesses for trial. 

THE COURT: Of course you are not in the case 
that long. 

MR. JULIEN: No, I was only in six weeks before, 
as you will recall, before the trial took place. And the 
deposition, with the amount of time that has gone into 
that, we can tell that. But I tell you right from the 
start that we don't keep daily time sheets. 

THE COURT: Mr. Julien, all I am saying is 
this: When can you have to Mr. MacCrate everything covered 
by his subpoena? That of course means everything in 
diaries or correspondence or memos or whatever, with the 
kind of thing excised that 1 talked about, the substance 
of your advice, the substance of your thinking, excised. 
When can you have that material? 


MR. JULIEN: So far as ours is concerned , 
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he already has them, my associate tells me. As far as 
Mr. Wasser's is concerned, there there is such inter- 
mingling that the excise job would be next to impossible. 
In some cases I am told by Mr. Jaroslawicz the name FLM 
will be the thing remaining, because the rest is confi- 
dential conversations had between him and some member of 
the firm. 

THE COURT: What do you do, Mr. Wasser? 
When you talk to Mr. McKee, you mean you note down what 


you are talking about? 


THE WITNESS: Yes. 


THE COURT: In your diary? 


THE WITNESS: ves. When I tried to circumvent 
that, I found that I had papers all over. So 1 keep an 
exact diary of every telephone conversation, or when I 
do research or write letters or write Mr. Zolbert and so 
forth. 


THE COURT: You would be able to testify in a 


deposition -- in other words, those things would be able 


to aid you in testifying as to what you did; right? 

THE WITNESS: TI have a separate list on a daily 
basis tied in with the diary with the hours spent. Like 
February 2 would have three hours on this case. 

THE COURT: All I can say is that you are 
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applying for a lot of money in a fee, and you have got to 
back it up. Mr. MacCrate is entitled to see whatever 
backup there is; he is entitled to take a deposition or 
two. 

I have not seen the records, and you just have 


to get at them. I think the burden is on you to support 


time taken up litigating over phony issues, a:d I said 


that fairly strenuously. On the other hand, when people 


don't have time -- do you have time records? 


THE WITNESS: I have time records, hut they 


are very voluminous. It took me a very long time just 


producing the tapes. I collated it, based on conferences, 


H 
| 
| 
| 
| 
| 
this fee application. I don't want to have anybody's | 
| 


research. 
THE COURT: What form do your time records take? 
THE WITNESS: They are chronological records, 
with the date, the name of the client, the hours spent, 
and the content of what I did. 
THE COURT: So you have got -- 
THE WITNESS: It. could be like five on a page. 
THE COURT: But you have got time records about 
a particular matter, right? 
THE WITNESS: Yes. 


THE COURT: So you have got your time records. 


Serer some 
———_ 


t 
3 
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THE WITNESS: Yes. 


THE COURT: It is just a matter of organizing 


THE WITNESS: Of organizing it, and the fact 


that it is all confidential, the material in the diary 
is confidential. Right after that I woulda have a listing 


of a tax fraud case and so forth. 


We tried to just photograph the parts related 
to this case, and we just could not get off the ground . 


It would take a very long time. 


MR. JULIEN: They can take Mr. Wasser's 


testimony. That won't be any problem. If he has his 


book before him, I am sure he can testify to that which 


much related tc the actual trial itself that I don't see 
any problem there either. We have not got years to 
examine. 


THE COURT: The thing is that the number of 


| 
| 
they are trying to inquire about. And our work is so | 


hours spent by Julien ¢& Schlesinger is not an awful lot, 


it really is not. It may require some delineation and 
there may be some problems. But they came in a short 
time before the trial, they worked through the trial, they 
were called in around the lst of the year, and they did 


| 
| 
| 


a long post-trial memo, which I am sure toox a lot of wurk. 


H 
| 
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They have worked. But I don't find the time excessive 
there, and I don't know where that will end up. 

We will have to end up estimating, doing 
something. All I am saying is that I hope everybody does 


not go to a vast amount of work on the fee application 


and then end up about where we are now. 


As far as Mr. Wasser is concerned, I think it 
is a different problem. Julien & Schlesinger came in 
solely for the trial; they really have not done anything 
else. Mr. Wasser is a different problem, because he 
worked on the FTC discussions -- 


THE WITNESS: Starting right from September 


THE COURT: -=- you worked as an accountant. 
That is a good deal more difficult, in my mind, and I 
still don't know how to sort all that out. But I will 
just say to both sides that there is a substantial amount 
of money sought for Mr. Wasser's services either as a 
lawyer or as an accountant, and that has got to be shown. 

He has in his affidavit a pretty good breakdown. | 
I don't know whether it is accurate or not, but it is 
a pretty good breakdown. So presumably he went through 
his records and got that up. 


MR. JULIEN: That is right. Why doesn't Mr. 
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MacCrate -- 

THE COURT: So you are not starting afresh. 
All I am saying is that Mr. Wasser produce according to the 
subpoena as much as he can, bend over backwards. If stuft 
is technically confidential but of no importance, dish 
it out. Be as liberal as you can. That will advance us. 


Right? 


THE WITNESS: Yes. 
THE COURT: And then on your problem, when 
could Mr. Wasser have his material produced under the 


subpoena? 


MR, JULIEN: Did you want it fer a deposition 
or just in response to the subpoena? 

MR. MacCRATE: I have an idea we would have to 
inquire in order to get explanations. 


MR. JULIEN: Then inquire. Everything that is 


him within 48 hours. 

THE COURT: There may be a problem. The 
way it shapes up is that I don't know what these documents 
look like and there may be a problem. But try to work 
tocether. 


Mr. Wasser, again, just be a3 liberal as you 


| 
not privileged Mr. Jaroslawicz says that we can have to 
{ 
| 


can, get it over to Sullivan & Cromwell so that they can 
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work with it. If it is a piece of sensitive advice, 
of course -- but I am going to say this, that if they make 
a slip and produce something that is contrary to a position 
or something of that nature, this is not to be used on 
the merits of the case. 


MR. MacCRATE: I understand that, your Honor. 


THE COURT: Because that would be completely 


With that understanding, do as well as you can. 


I think you should try to have the subpoenaes complied 


with this week, take your depositions next week, and 
we will just have to finally get together. You call me 
when you are ready and -- 

MR. JGLIEN: Couldn't you do your depositions 
this week? 


MR. MacCRATE: We can arrange that. 


THE COURT: Please, I will rely on both of 


you, and you have the interest in getting expedition, 


Mr. Julien, so you push this and you tell me the minute 


you are ready for a final hearing. 

MR. JULIEN: Yes, sir. 

THE COURT: Get your depositions transcribed 
in daily copy and get the thing moving. All right? 


MR. JULIEN: Yes, sir. 
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THE COURT: Thanks a lot. 


MR. JULIEN: Do you want to put a date down for 


the adjourned date? 
THE COURT: I will await your call. 


MR. JULIEN: You will await my call. All 


